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The Current Trend in Tax Exemption 


of State and Federal Employees 


The significance of 
the epochal Su- 
preme Court deci- 
sion in the Port 
Authority case is 
considered 


By GEORGE D. 
BR ABSON* 





IN a previous article which appeared in this magazine 
in January, 1937, this writer attempted to give a brief 
graphic survey of the widespread character of class 
exemptions from federal taxation, and undertook a 
discussion of the constitutional basis for such 
exemptions.’ 

In that article it was pointed out that the doctrine 
sprang from an implied constitutional immunity first 
brought to light in McCullough v. Maryland,? in which 
Justice Marshall very properly held that where the 
State of Maryland attempted to levy a special tax 
on a federal bank such a tax constituted such a bur- 
den upon the federal government as would actually 
impede its activity and interfere with its proper 
functioning, hence it was void. But it was also 
pointed out in that article that due to a chance re- 
mark of Justice Marshall made in that case that “The 
power to tax is the power to destroy,” the doctrine 
there enunciated had been unduly and unwarrantedly 
extended to cover situations never dreamed of by 
Justice Marshall. The Courts by the coining of 
judicial definitions as to what comprised a govern- 
mental function or a proprietary or a private or a 
corporate function had created vast categories of 
exempt persons ranging from back tax collectors * 
to dieticians in high school cafeterias.* 





* Of the Washington, D. C., Bar. 

'“TIncome Tax Exemptions and the Loss of Federal Revenues,”’ 
by George D. Brabson, The Tax Magazine, January, 1937. 

24 Wheat. 316. 
* Reed v. Com., 34 Fed. (2d) 263, 281 U. S. 699. 
* Haskins v. Com., 32 BTA 682. 





It was indicated in that article that in their zeal 
to protect the states in their lawful functions, the 
courts had lost sight of the reason for the rule, and 
had simply announced that wherever a tax was im- 
posed by federal law upon the salary or property of 
an individual no matter how remotely connected with 
a state government, such a tax was assumed to be 
a burden upon the functioning of that state without 
any proof of the nature or extent of the burden what- 
soever being required.® It was further suggested 
that a more realistic approach to the problem would 
be for the Courts to inquire into the doctrine as an 
issue of fact and to determine whether or not the 
tax actually imposed a burden upon the proper func- 
tioning of the states, in the same manner as the 
Courts have long regarded the question of confisca- 
tion as an issue of fact in the fixing of rates by 
regulatory bodies.® 


In short the argument was there seriously ad- 
vanced that even though the power to tax may be 
the power to destroy, that power need not be de- 
structive unless it is exercised in a destructive way.’ 
What may or may not destroy the property or the 
functions of a state agency is a matter of fact that 
our courts are already well equipped to determine. 
Why not let them do it—and have done with this 
blind obeisance to the legal fiction that a tax is a 
burden just because it is a tax? 





Now, within the last few weeks, in what promises 
to be an epochal decision, the Supreme Court in the 
so-called Port Authority case,* has “overruled a cen- 
tury of precedents” in the pungent language of the 
dissenting minority, and finally adopted this realistic 
view of the whole subject. The immediate reaction 
to this decision throughout the country gives some 
idea of its significance in the field of municipal tax- 
ation. It has already occasioned a convention in 
Washington of representatives of the thousands of 
state agencies for the purpose of discussing the 
effects of the decision upon them. It has already 
caused the introduction of a bill in Congress by Sen- 
ator Green of Rhode Island proposing some form of 
relief to hundreds of thousands of state employees 
from a retroactive liability for failure to file income 
tax returns over the period of the last twelve years. 
The Bureau of Internal Revenue has held in prior 





5 Johnson v. Maryland, 254 U. S. 51; Indian Motocycle Co. v. 
U.. &.; 263 U. &.. 570. 

6 Chicago etc., Ry. Co. v. Minnesota, 134 U. S. 458; L. & N. 
R. R. Co. v. Siler, 186 Fed. 176, affirmed 231 U. S. 298. 

7‘*The power to tax is not the power to destroy, so long as 
this Court sits.’’ Brandeis J. in Panhandle Oil Co. v. Knox, 
277 U. S.. 218. 

8 Helvering v. Gerhardt, Helvering v. Wilson, Helvering v. 
Mulcahy, 58 U. S. 969, May 23, 1938. 
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similar situations that it is required by law to assert 
such liability even retroactively, in the absence of 
specific statutory authority granting it discretion. 


3ut the direct effects of the Port Authority decision 
insofar as it affects the employees of the myriad state 
agencies, have an almost equally significant counter- 
part in the indirect effects of the decision as it must 
affect the various quasi-public federal agencies, such 
as the Federal Housing Authority, the Tennessee 
Valley Authority, etc. The doctrine of tax exemp- 
tion is based upon the theory of a reciprocal im- 
munity, and it has been accorded reciprocal application 
to both federal agencies as well as state agencies 
for so long a time that it is difficult to see how the 
doctrine can be emasculated as to state agencies 
without at the same time affecting the federal agen- 
cies correspondingly. However, both aspects have 
such vital application to the whole body of taxpayers, 
federal and state, as to justify some consideration of 
the issues that were involved in the Port Authority 
cases and the probable effect of the Court’s decision 
in tapping new sources of taxation. 


The facts in the Port Authority cases are not par- 
ticularly significant. They framed practically the 
same issues as have been presented to the Courts in 
numerous other cases. The facts showed the taxpay- 
ers to be regular officers of the Port Authority on 
full time service, engaged in the general operation 
and management of the several bridges and tunnels 
and terminal building designed and constructed by 
the Port Authority as a quasi-municipal corporation 
largely out of bond issues and operated by it, the 
compensation of its officers and employees being 
paid solely out of the tolls and fees paid by the gen- 
eral public for the use of those facilities. The 
Supreme Court did not lay great stress upon any par- 
ticular activity of the Port Authority nor attempt to 
consider that activity from the historical, legal or 
philosophical viewpoint. 

The issues in the cases were, however, very sig- 
nificant. When the cases were originally tried before 
the Board of Tax Appeals this writer as attorney for 
the Government presented them squarely upon the 
issue inter alia that the income tax which the tax- 
payers were seeking to avoid was a non-discriminatory 
tax imposed upon all citizens alike, that every citizen 
was.impliedly under obligation to assume his share 
of the burden of government, that the income tax 
imposed no greater burden upon state employees 
than upon other citizens, that persons would not 
therefore be prevented from entering state employ 
or performing efficient service as such employees 
through the imposition of a tax that was no more 
burdensome to them than to other citizens, that the 
taxpayers had failed to prove as a fact that such a 
tax upon their salaries would hinder the state in pro- 
curing efficient employees or would retard their 
efficiency—hence the federal income tax actually 
imposed no burden whatsoever upon the Port of 
New York Authority, to say nothing of the Sov- 
ereign States of New York and New Jersey. 

The Board of Tax Appeals gave no consideration 
to the government’s theory that no real burden 





® Collector v. Day, 11 Wall. 113; Rogers v. Groves, 299 U. S. 401; 
Brush v. Commissioner, 300 U. S. 352. 








existed, and decided the cases in favor of the tax- 
payers upon the citation of a long line of cases which 
held simply that a tax is assumed to be a burden 
upon a state regardless of its character, where it is 
imposed upon the officers or employees of a state 
agency performing governmental functions.’® The 
test in those cases was largely confined to a deter- 
mination of whether or not the activities of the 
agency in question came within the nebulous cate 
gories known as essentially, traditionally, usually, 
ordinarily or historically governmental functions. 
If they were, then any tax upon the employees of 
that particular state agency was presumed to be a 
burden upon the state, and therefore void. 

When the Port Authority cases reached the Su- 
preme Court upon appeal, the issue that the federal 
income tax upon individual taxpayers imposes no 
actual burden upon state agencies, was apparently 
abandoned by the government. It was not made an 
issue in the government’s brief, nor does it appear 
in the government’s specifications of error. The 
only issues raised by the government before the 
Supreme Court were: . 

1. The activities of the Port Authority are pro- 
prietary in nature and not the sort of functions pro 
tected by the constitution. 


2. The Port Authority is not immune from federal 
taxation because it was created under a compact 
between two states, which acquired validity and 
effect only when ratified by Congress. 


3. The activities of the Port Authority are con- 
fined practically to the field of interstate commerce 
over which Congress has paramount power, hence 
the power to tax.” 


It is quite understandable why the government 
virtually abandoned the “burden theory” in present- 
ing these important cases to the Court of last resort. 
In the past few years there has been a lush growth 
of new federal agencies, the most noteworthy of them 
being the Tennessee Valley Authority, Home Own 
ers Loan Corporation, the Federal Housing Author- 
ity, etc. All of these agencies are in form quasi-public 
corporations quite similar to the old Emergency 
Fleet Corporation and other wartime agencies. All 
of them bear a perilously close resemblance in form 
and substance to certain state agencies organized for 
similar or other public purposes. Such agencies as 
these had been forced to appear in the Courts and 
had had their legal status and liability to suit rather 
definitely determined by the Courts.’ 


It must have seemed fairly apparent to govern- 
ment counsel that since the doctrine of immunity 
from taxation was a reciprocal affair applicable to 
both state and federal agencies in protecting them 
alike from each other, if this doctrine were seriously 
questioned or impaired by the Supreme Court as 
applied to the Port Authority, it would be similarly 
and to the same extent impaired in its protection of 
these numerous federal agencies also." 





” Appeals of Montgomery B. Case, et al., 34 BTA 1229. 

1 Government Brief, Helvering v. Gerhardt et al., Nos. 77°, 
780, 781, Sup. Ct. 1937. 

Central Market Inc. v. King, 272 N. W. 244; Federal Sugar 
Refining Co. v. U. 8S. Sugar Equalization Board, 268 Fed. 575: 
Pennell, v. H. O. L. C., 21 Fed. Supp. 497. 

83 Trinity Farm Const. Co. v. Grosjean, 291 U. S. 466. 
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When the Supreme Court’s decision was an- 
nounced in the Port Authority cases, however, it was 
apparent that the government’s arguments had all 
been ignored. The Court reviewed the whole history 
of immunity, and while perhaps not overturning a 
century of precedents, it did return to the reason and 
the rationale of McCullough v. Maryland, and decided 
the cases simply upon the proposition that no ascer- 
tainable or measurable burden existed where a non- 
discriminatory income tax was imposed upon the 
officers of the Port Authority. 


To be more specific, the Court, after reviewing the 
cases, summed up the doctrine of immunity in what 
it designated as two guiding principles. The first 
principle, dependent upon the nature of the function 
being performed by the state or in its behalf, ex- 
cludes from the immunity all activities thought not 
to be essential to the preservation of state govern- 
ments even though the tax be collected from the 
state treasury. The second principle, exemplified by 
those cases where the tax laid upon individuals 
affects the state only as the burden is passed on to 
it by the taxpayer, forbids recognition of the im- 
munity when the burden on the state is so specula- 
tive and uncertain that it would afford no tangible 
protection to the state corresponding to the restric- 
tion upon the federal taxing power. The Port 
Juthority cases were held to come squarely under 
the second of these principles, the Court stating that 
so much of the burden of the federal income tax as 
may reach the states is but a necessary incident 
which the constitution presupposes. 


The immediate effect of the Court’s decision upon 
the various agencies of the states as well as upon 
their officers and employees will, therefore, be meas- 
ured in the future not only by whether or not the 
tax is imposed directly upon the agency itself, but 
also upon whether the tax, though imposed upon 
individuals, places an actual tangible burden upon 
the state. It destroys the assumption that a tax 
upon an employee of a state is a burden upon the 
state itself, and puts the onus of proving such a 
burden upon the taxpayer. In other words, it virtu- 
ally deprives the officers and employees of any state 
agency or instrumentality of immunity from federal 
income taxation, since the Court in the same opinion 
indicated that “a non-discriminatory tax laid on their 
net income * * * could by no reasonable prob- 
ability be considered to preclude the performance of 
the function * * * undertaken * * * or to 
obstruct it more than like private enterprises are 
obstructed by our taxing system.” 

This construction of the opinion of Justice Stone 
is believed to be not only implicit in the extended 
discussion of the point in the opinion itself, but is 
also felt to be justified in view of the previous dis- 
senting opinion of Justice Stone in the Jndiana Moto- 
cycle Co. case,‘* where the learned Justice pointed 
out that while the issue was a debatable one most 
economists agree that the burden of such a tax is 
not inevitably shifted but depends upon considera- 
tions so various and complex as to preclude the 
assumption that the tax is passed on. 


4283 U. S. 570-581. 
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Significant as are the direct consequences of the 
Port Authority cases, the indirect effect of the deci- 
sion upon the various federal agencies of like kind, 
is believed to be almost as important. It has con- 
sistently been held that the doctrine of immunity 
from taxation is one implied from the dual system of 
our state and federal governments and is based solely 
upon the necessity of preserving the independence 
of each government and its ability to function and 
administer its affairs within its own sphere, free from 
undue interference by the other.** Being a doctrine 
based upon this necessity it has its distinct limita- 
tions, and where the necessity of preserving the 
independent functioning of either government within 
its sphere is not present, the reason for the rule dis- 
appears and along with the reason goes the rule.’® 


As has already been pointed out, the doctrine of 
immunity is a reciprocal one and has equal applica- 
tion to both state and federal instrumentalities. The 
federal government has never contended, so far as 
can be ascertained, that the doctrine is not a re- 
ciprocal one and affords only the same protection 
to federal agencies as it affords to state agencies."” 
The question is now presented therefore, when the 
doctrine has been limited in its application to state 
agencies by the Port Authority cases, is not its appli- 
cation to federal agencies correspondingly weak- 
ened? In other words, what is to prevent the various 
states from levying non-discriminatory taxes upon 
the compensation of the officers and employees of 
various federal agencies which function throughout 
the nation? 


There are, of course, certain arguments to the con- 
trary. The writer was one of the first to point out 
that while the doctrine of immunity was reciprocal 
in that it applies alike to both governments, never- 
theless the test of immunity may not be the same."* 
The federal government is one of delegated powers, 
while the powers belonging to the states under the 
constitution are the reserved sovereign powers. 
Therefore, the federal government may constitution- 
ally engage in any business provided it is within its 
delegated powers, and hence the test as to its func- 
tions is not whether they are being exercised as 
governmental powers but whether they are being 
exercised as delegated powers.*® 

It is a further fact that the Supreme Court has 
held in certain older cases that federal instrumentali- 
ties are immune from non-discriminatory state taxes 
laid upon all banks operating in the state, from state 
taxes upon obligations of the United States, and 
from a tax upon certain offices including the captain 
of a revenue cutter.?° It seems clear, however, that 
these taxes were considered as direct impositions 
upon the agency itself and not upon individual 
taxpayers. 

(Continued on page 484) 





1% Helvering v. Powers, 293 U.S. 214; Metcalf & Eddy v. Mitchell, 
269 U. S. 523. 

16 Board of Trustees v. United States, 289 U. S. 48. 

1 Ambrosini v. United States, 187 U. S. 1; Pollock v. Farmers’ 
Loan and Trust Co., 157 U. S. 429. 

18 Commissioner’s Brief before BTA in M. B. Case et al., No. 
75816, ete. 

19 United States v. Coghlan, 271 Fed. 425; Clallam County v, 
United States, 263 U. S. 341. 
2 Osborn v. Bank, 9 Wheat 738, etc. 























































































































































































































































































































By 
JOHN E. 
HUGHES** 





THE federal estate tax was originally enacted, as 
were all taxes in this country, for the purpose of rais- 
ing revenue for the support of the government. Of 
recent years the tax has been increased by the pres- 
ent administration for the purpose, in the words of 
the President, “of bringing about a more equitable 
distribution of wealth.” 

Lawyers take the laws as they find them. They 
do not enact them and they are not primarily con- 
cerned, as lawyers, with their wisdom. It may be, 
and it is, of course, improper for me to suggest to 
you—that Mr. Brooks of Brooks Brothers, for ex- 
ample, owns a store well-stocked with goods, and 
that we get together and go over and take those 
goods by phy sical force and distribute them more 
equitably. If I suggest that and if we do it, we are 
all subject to indictment. However, it is perfectly 
proper and legal for me to suggest to you that if you 
vote for me and send me down to Congress, I shall 
vote to pass a law to take 70 per cent of the property 
in the Brooks store and redistribute it. That is per- 
fectly legal. It is not always the result which is the 
test of the legality, it is very often the means. 

I do not suggest, either, that we as lawyers are con- 
Bk. with the equity behind this redistribution of 
wealth by law. I do not suggest, for example, that 
perhaps the wealth of that store was accumulated in 
the City of New York and taken from the citizens 
of New York, and T do not suggest at all that it is 
improper for much of that wealth to go upon redis- 
tribution into the states of Wyoming and Arizona; 
that if those states pay one dollar in federal revenue 
for every ten that they extract from the Federal 
Government—though that ten might come from New 
York City—that is inequitable or improper. That 
is not my subject; my subject is the law itself. “I 
speak no evil of Brutus,” being a plain, blunt man. 


The federal estate tax imposes the tax rate in this 
language: “A tax equal to the sum of the following 
percentages of the value of the net estate is hereby 


Attorney at Law, Chicago and Washington; author, Federal 
Death Tax. 
** Lecture delivered before the New York City Chapter of the 
National Lawyers’ Guild, March 24, 1938, 





Federal Estate and 
Gift Taxes 


imposed upon transfer of the net estate of every 
decedent.” That tax, in the words of the law, 1s 
“hereby imposed upon the transfer of the net estate 
of every decedent.” A “transfer” is essential to come 
within and be subject to the words of the law im- 
posing the tax. 


State inheritance taxes are mostly based upon a 
different theory. They are not imposed upon a 
transfer; they are imposed upon the receipt of prop- 
erty by the beneficiary. The federal tax is an excise 
on the right to give, while state inheritance taxes 
are on the right to receive. 


The distinction between state inheritance taxes 
and the federal estate tax is nowhere pointed out 
better than in the dissenting opinion of Mr. Justice 
Roberts in the case of Coolidge v. Long (282 U. S. 
582). The tax rate is imposed at a rate of from 
2 per cent up to a rate of 70 per cent graduated in 
accordance with the value of the estate transferred. 


Now, the law goes on to say that the value of the 
gross estate of the decedent shall be determined by 
including the value at the time of his death of ail 
property of every nature which he then owns. Up 
to the time of the enactment of the Revenue Act of 
1935, the words were, the value “at the time of his 
death.” That Act gave an option to executors, which 
it said should be exercised on the return, to take 
instead of the value of the property at the time of 
death, the value of the property within one year 
thereafter. It was intended by this to give effect 
to sudden and unexpected drops in stock values. We 
had a number of such cases under the old law, one 
of which was very well known in Chicago—the case 
of the Donnelly Estate. Decedent there was one of 
the principal stockholders of the Montgomery Ward 
& Company. Mr. Donnelly died at the top of the 
peak market and before the market crash. The crash 
of 1929 intervened between his death and the due 
date of the tax and when the tax became due the 
value of the estate was less than the amount of the 
tax. It was to take care of such situations that this 
provision was enacted. This provision, of course, 
allows an executor to sell property and take the sale 
price as its value at any time up to a year after death. 
The sale, however, must be bona fide. 


For the purpose of the tax, the gross estate is 
defined to include certain things which would not be 
includible at common law, because there was not any 
transfer at common law and these things were not 





August, 1938 


includible under the inheritance tax statutes of 
States and under the state decisions which had ac- 
cumulated in construing those statutes. For ex- 
ample, there is the case of dower. The Revenue Act 
of 1916 did not mention dower. It was held. in the 
case of Randolph v. Craig (267 Fed. 993) that dower 
was not transferred at death, but vested at marriage 
and therefore was not taxable. Also it was not sub- 
ject to decedent’s debts as required by the Acts up 
to 1926. Consequently, in the Revenue Act of 1918 
Congress included a specific clause taxing dower. 
There is also a specific clause saying that the value 
of the gross estate shall include insurance taken out 
by decedent and payable to specified beneficiaries in 
excess of the $40,000 exemption. Insurance payable 
to a beneficiary other than the estate was considered 
no part of an estate and it could not have been in- 
cluded therein under the transfer clause, and it was 
not so included under the Revenue Act of 1916. And 
most state inheritance tax statutes today make it 
possible for insurance to escape entirely the inheritance 


tax if it is payable to specified beneficiaries other 
than the estate. 


A very interesting question has recently—we may 
say been settled, because the Department has recom- 
mended seeking no certiorari and is acquiescing in 
the last decision in the Second Circuit here. We 
have had cases where estates were insolvent—a man 
died owing, perhaps, two million dollars more than 
his assets. He had insurance payable to bene- 
ficiaries, perhaps a million and three-quarters. Had 
that insurance been payable to his estate the Gov- 
ernment would not have received any tax on it 
because the estate would have been a quarter million 
dollars less than the claims against it. But, never- 
theless, it claimed that the law should be construed 
to mean that only the claims should be deducted for 
which assets of the estate were liable. In other 
words, if there were two million dollars worth of 
claims against an estate, but only a quarter of a mil- 
lion dollars in assets liable for those claims, it 
collected nothing although insurance payable to 
beneficiaries other than the estate exceeded a million 
dollars and such insurance passed to the beneficiaries 
free of creditors’ claims. 


Five Circuit Courts of Appeals have construed the 
law, and I think very properly (because had Con- 
gress intended it to be otherwise, it certainly could 
have said so), to mean that in such a case, in. an 
estate which the Government seeks to tax, if the 
estate including such insurance does not exceed the 
claims against it, there is no tax although the insur- 
ance is not liable for the claims. A Committee of 
Congress recently recommended amending the rev- 
enue law to the effect that in such a case the tax 
should be imposed upon the insurance, and it should 
not pass free to the beneficiaries. But that was not 
written into the law, and I think probably for this 
reason: I wrote the chairman of the committee a 
letter, and many other people probably did the same 
thing, and I pointed out that that amendment would 
result in this situation. Suppose a man’s wife loaned 
him two hundred thousand dollars. The only asset 
of his estate was two hundred thousand dollars in- 
surance, of which the estate was beneficiary, which 
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would be taxable and included in the estate, because 
it was payable to the estate itself and for the same 
reason liable for the estate’s debts. The wife could 
present her claim for two hundred thousand dollars 
for her loan and take the two hundred thousand 
insurance in satisfaction of it and there would be 
no taxable estate. On the other hand, if the bill 
proposed went through, if that insurance were pay- 
able to her, she would have to pay a tax on it not- 
withstanding the fact that she loaned him the two 
hundred thousand dollars and was thereby able to 
present a claim against the estate for it. That situ- 
ation was manifestly an‘unjust situation and evi- 
dently overlooked by the proponents of the amendment. 


In addition to defining insurance to be includible 
in the gross estate which was payable to specified 
beneficiaries, the law also said that estates by en- 
tirety and estates by joint tenancy should be included 
in gross estate at the full value not of decedent’s 
share but of the entire estate. The Supreme Court 
has recently sustained that in the Bowers case, re- 
gardless of when the estate was acquired, if the 
decedent died after the enactment of the 1924 Act, 


‘which was the first act containing what is known as 


Section 302-h, saying that the “estate’s interests,” 
enumerated in the definition of the gross estates 
should be included therein regardless of when ac- 
quired by the decedent. 


The law also includes a specific provision taxing 
general powers of appointment, for this reason: 
Property passing at common law under a general 
power of appointment was considered to pass from 
the donor of the power, not the person who exercised 
it. And the Supreme Court held, under the 1916 law, 
that property passing under a general power of 
appointment was not includible in the gross estate 
for that reason, and in 1918 Congress put that spe- 
cial clause in the law to include it in the gross estate 
subject to tax. 


Transfers in contemplation of death are also in- 
cluded where for an inadequate consideration not 
“a full and adequate consideration in money or 
money’s worth”—that is, it was intended to prevent 
a transfer for an inadequate consideration from escap- 
ing tax if made in contemplation of death. 


Most of the controversies in the courts have arisen 
over the attempt of the Revenue Department to in- 
clude in the gross estates transfers inter vivos. If 
we had always had a perfectly-drawn gift tax law 
and a perfectly-drawn estate tax law, that contro- 
versy would have been eliminated and would never 
have arisen. Where you have a law which enables 
a man to make a gift and pay no tax on it or pay less 
than he would in the case of an estate tax, you have 
a tendency on the part of government officials seek- 
ing to increase the revenue to reach out and attempt 
to include in the gross estate any transfer inter vivos 
which they think they have a chance to include in it. 


After defining the gross estate tax, the law then 
provides for certain deductions, and imposes the tax 
on the net estate, which is the gross estate less the 
deductions. There are deductions for funeral ex- 
penses, expenses of administration and claims against 
the estate, and in this connection the Treasury has 
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contended concerning a claim based on contract that 
the claim must have been contracted for a considera- 
tion which accrued to the estate, but the courts have 
held that it is not required that the consideration 
swell the estate nor that it have been received by 
the decedent provided it was full and adequate. It 
has been held that if a man pledges a certain amount 
to a university in consideration of a like pledge by 
another man, that is, another man pledges $100,000, 
the pledges are mutual consideration, one for another, 
and a deduction may be taken, although the con- 
sideration does not swell the estate. The Supreme 
Court will probably say something about the mean- 
ing of “adequate and full consideration in money for 
money’s worth” in the Taft case now pending therein. 

A deduction is also allowed for mortgages upon or 
indebtedness with regard to property. We had this 


very interesting case arise—a husband died who. 


owned a building on which there was a mortgage, 
and, of course, by the express words of the law, that 
mortgage was a deduction in computing the estate 
tax on his estate. His wife then paid off the mort- 
gage with money which she borrowed from the bank, 


and in return for the loan she made another mort- 


gage on this real estate which she inherited. But 
when she died the government attempted to prevent 
the second mortgage from being deducted from her 
estate. The court allowed it as a deduction and the 
Supreme Court denied certiorari. 


Now, claims sound in tort are not required to 
be contracted for an adequate and full consideration 
in money or money’s worth, and if they are allowed 
against the estate, by local law, they are deductible. 
The consideration requirement is only intended to 
apply to a contract or gift. Its purpose is obvious. 
It prevents a man from transferring his estate by 
giving notes during life without consideration to the 
beneficiary. If he could do that, in all estates where 
such a claim was deductible, there would not be any 
tax paid. Attorneys’ fees—resisting an estate tax 
claim by the government is a proper expense of ad- 
ministration and deductible, but its amount must be 
proven. In many cases it has been entirely over- 
looked and no proof as to what that fee was has been 
made. Very often, after the estate tax deduction is 
fixed for attorneys’ fees, the fees are greatly in- 
creased. Take the McCormick case in the Board of 
Tax Appeals reports—in that case the deduction was 
allowed for $125,000 for attorneys’ fees. Later that 
case went to the Supreme Court of the United States. 
The attorneys’ fees were increased to $225,000 by the 
probate court. The decision of the Board was 
affirmed, but they got no deduction for that increase 
in attorneys’ fees, because it was too late to claim it. 
And often a client—when you tell a beneficiary or 
executor that the attorneys’ fees are deductible—is 
inclined to take a more liberal attitude in fixing it. 


All these expenses which are deductible are re- 
quired to be such as are allowed by the laws of the 
jurisdiction under which the estate is being admin- 
istered. Some jurisdictions, for example, allow de- 
ductions for funeral expenses, tombstones; others 
do not. Nearly all jurisdictions allow deductions for 


attorneys’ fees. The local law must be consulted 
here. 
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There is a very interesting case in the reports— 
it concerns the King Ranch in Texas. During the 
period of administration, as I recall it, they spent 
approximately $200,000 keeping up this ranch, and 
those expenses were allowed as deductions on the 
income returns and also allowed in the estate tax 
return. 

In all cases a deduction is allowed for losses aris- 
ing during the period of administration. Property 
taxed within five years is exempt from tax when 
again transferred within five years after it has been 
taxed. Transfers for public, charitable and religious 
purposes to corporations organized and operated 
exclusively for those purposes and none of the income 
of which inures to the benefit of any private indi- 
vidual are exempt. That is a very important section 
of the law. The two largest estates, I think, in the 
past year, the estates of Andrew Mellon and Charles 
Hayden passed on under this clause, the govern- 
ment not receiving any tax on those two estates. 

Now, here is the significance of that. A man 
comes to you, worth, say, two hundred million 
dollars. If he dies, the government is going to ap- 
praise his property and tax it at 70 per cent or one 
hundred forty million dollars in tax. It means 
wholesale liquidatton of the property, means long, 
drawn-out controversies. What is he going to do? 
He has children who could not possibly spend all the 
income from such a property. So what does he do? 
He makes a gift during life of enough to take care 
of his children and then he creates a charitable fund. 
He gives his children discretion in managing the 
fund—requiring that they must devote it to chari- 
table or educational purposes only. They do not 
always have discretion about selecting the charities, 
but so long as money means power—a great source 
of power—his children may retain all the power that 
money gives and all the prestige and ability to pass 
it out by these methods, and the government gets no 
tax. They could not have this prestige and power 
if the government took the property. Suppose the 
stock of the Ford Motor Company and many other 
large industries should be disposed of in this way. 
There would be no tax problem and the natural heirs 
might retain control. Clients intending to benefit 
humanity this way should lose no time in making a 
transfer to a trust created for an exempt purpose 
because the handwriting is on the wall. 

We all recall the dispute over Mrs. Roosevelt’s 
deduction of more than 15 per cent of her income 
for her gifts to charity. The reason for that 15 per 
cent deduction limitation in the income tax law is 
supposedly because the government needs the 
money, and not because charity is unworthy of more. 
But I have never heard it suggested on the floor of 
Congress that like limitation for the same reason 
should be put into the estate tax law. However, | 
venture to think it will be suggested one of these 
days and will be so enacted. 


One of the principal sources of controversy, of 
course, is this transfer in contemplation of death. 
The test of whether a transfer is in contemplation of 
death or not is entirely in the motive of the donor. 
If he had a motive associated with life in making 
this transfer, his age and physical condition are en- 
(Continued on page 488) 














Notes on Present-Day Taxation 


Economic, social 
and financial as- 
pects of modern 
taxation are set 
forth in a stimu- 
lating discussion 


By CHARLES , 
DE BALAS* 


TAXES, and public charges in general, are today in 
many respects not what they were in former times. 
To recognize this fact is an elementary requirement 
of present-day taxation policy. But what is more 
important still is that such a policy should satisfy 
those requirements which follow logically from the 
recognition of this fact. It is not on paper, not in 
the names and types of the concepts employed, that 
the differences between former and present-day taxes 
and taxation, which have been developing gradually 
in connection with recent economic developments, 
are presenting themselves. The greatest differences 
between old and modern taxes consist in the multi- 
plied influence of present-day public charges on the 
distribution of incomes, whereby the State has 
become a partner interfering with every body’s eco- 
nomic activities and business and sharing in almost 
all fields of production and consumption. This is a 
consequence of the more closely interconnected 
nature of present-day economic activities in the 
modern system of the acquisition and of the dis- 
tribution of incomes, and of the multiplied and accel- 
erated mutual effects of these phenomena. 


Characteristics of Modern Taxation 


Two characteristic properties of modern taxation 
are of particularly great importance. On the one 
hand, present-day taxes are payable in cash, and on 
the other hand mankind in our day is subject to a 
greater burden of taxation than ever before. Both 
circumstances are consequences of the present nature 
of the distribution of incomes. For this reason the 
taxation problem of today can only be understood 
and its shortcomings only remedied through a knowl- 
edge of the distribution of incomes, and since in pres- 
ent-day taxation the State demands payments in 


* Professor of Political Economy and Finance, University of 
Budapest; member, Hungarian Academy of Science. 


cash, it is only the observation of the distribution 
of cash incomes which can be the proper starting 
point of taxation. 


Cash money income is in the age of modern eco- 
nomic life derived from, or may be traced back 
to price receipts, 1.e., receipts presenting themselves 
from the prices of sale of various products. The 
money income which cannot be traced back to some 
receipt of price is an amount of money of more or 
less inflatory character. Looking at the matter more 
closely, there exist in general two main methods of 
taxation. One is to detect the receipts of the taxed 
subjects and to calculate the amount of the tax on 
the basis of such receipts after deducting the items 
of cost from the latter, 7.e., to tax the residues of re- 
ceipts. The other method, contrary to the former, 
consists not in taxing residues of receipts, but in 
levying taxes directly on the price amounts, thus 
increasing these prices by the amount of the tax. 
The first-named kind of taxes are generally called 
direct taxes and the latter indirect taxes. We, on our 
part, prefer to call them on the one hand residual and 
on the other hand price taxes. The greatest art of 
up-to-date taxation is to bring residual taxes and 
price taxes into the necessary mutual proportion and 
to shift the centres of gravity of taxation between 
these two kinds of taxes in a properly alternating 
manner.? 


According to my opinion the differentiation from 
the point of view as to whether the tax is levied 
on a person or on an object, does not go to the root 
of the matter. After all, in the case of each tax 
someone is being taxed, and at the same time there 
is in every kind of tax something, 1.e., some material 
object that is taxed. But apart from this it is ex- 
actly in the development of modern economic life 
that such groups of objects of taxation evolve, in 
which the consideration of the possibility of personal 
use and personal authority as to employment, which 
find expression to so great extent in the institution 
of income taxes, are slighted in favour of other con- 
siderations. It is exactly in connection with the larg- 
est objects of taxation, for instance in connection 
with modern large company fortunes, that in view of 
the great number, anonymity, etc., of the persons 
having a right to these objects, i.e., really owing 
them, the necessity, motivated by social and eco- 
nomic interests, of emphasizing the personal points 
of view of the income tax, is being constantly disre- 
garded. It is for this reason that the direction of 
development is able to, and does indeed, continue to 
move in the direction of getting a stronger hold on 
the material bases of taxation, and of differentiating 
these more closely. In other words, under modern 
conditions it is possible for the taxation of objects 
to become more important again. 

1 See regarding this subject the following publications of the 
author: ‘‘Preissteuern und Residualsteuern,’’ Finanzarchiv, Jhrg. 


XLVIII Volume 2, Pages 1-17. ‘‘Pénziigytan,’’ Budapest, 1934, 
Volume I. Chapter XIV. 
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Purpose of Taxation 


The purpose of taxation is to produce, or con- 
tribute to, the expenditures of the State household, 
i.e., of the taxing authority in general. It is a mis- 
take to consider as a purpose collateral hereto, the 
other, so-called “social” purpose of taxation. Un- 
doubtedly the State has social aims and tasks, and 
in fact to a much greater degree today than at any 
preceding time. It does not follow from this, how- 
ever, that the endeavour to achieve these social pur- 
poses in an indirect manner by means of taxes should 
be looked upon in general as constituting the pur- 
pose of taxation named in the second place. It was 
the so-called “chair socialism”? which introduced 
such an idea into political economy or into the science 
of finances, but we may say that such introduction 
was effected in an unconsidered manner and under 
the influence of the socialistic trends of literature 
and politics of that time, which did not always 


bestow sufficient attention to sound financial interests 
and necessities. 


Prior Views Criticized 


It is at this point that we must contradict in sev- 
eral respects the views which have existed up to 
the present time according to which some politicians— 
partly with conscious conviction and partly as a con- 
cession made to political and social tendencies—have 
in a constantly increasing degree made taxation an 
instrument of social policy, to the detriment of 
finances and of the economic development of the 
nation. Those who adopted this procedure, while 
they did not prevent the accumulation of excessively 
large and monopolistic fortunes and incomes, thought 
that they would be able to melt down such large 
fortunes and incomes on the other, less troublesome 
side. However, this method of procedure which 
achieved great popularity often causes a great deal 
of havoc to the sources of taxation of the country. 
These sources at the same time are the basis of em- 
ployment and of possibilities of subsistence. There- 
fore the popular wrong attitude not only leads to the 
reverse of economy in the financial field, but it may 
also become a disadvantageous coefficient from the 
point of view of business cycles, which circumstance 
has heretofore hardly been investigated properly. 

As against this the only correct way, from the 
point of view of finances, of maintaining and in- 
creasing the yield of the system of taxation, is to 
consider taxes as representing a public income deter- 
mined by the process of the distribution of incomes 
and of the creation of incomes. Accordingly, it is 
the creation and distribution of incomes as a pri- 
mary circumstance which must determine the nature 
and proportions of taxation, whilst it is an absolute 
mistake to endeavour to develop and to influence the 
creation and distribution of incomes by taxation as 
by a primary circumstance. 

In the long run a system of taxation which is 
rational from an economic and financial point of view 
will necessarily automatically produce the social ofpti- 
mum of taxation. Notably if some system of taxation 





? Kathedersozialismus, or Socialism preached by professors. 
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distributes the load of taxation correctly in accord- 
ance with the capacities of the various sources and 
kinds of taxation reflected in their relative capacities 
of payment, such a system of taxation is also adapt- 
ing itself to the processes of the creation and distri- 
bution of incomes and operates in harmony with them. 


Now, as the creation of modern money income 
consists in the first place in the conversion of the 
various price amounts into income, the function of 
the price taxes—taxes on consumption, customs’ 
duties, etc..—which are suitable for getting hold of 
these amounts in a direct manner in the course of 
their movement, forming part of the distribution of 
incomes, will have to become more and more pre- 
dominant, in view of the economic and proportionate 
distribution of incidence as well as in view of the 
best utilization of the various kinds of taxes. This 
task comprises also the requirement of rendering 
the price taxes (indirect taxes) bearable from a social 
point of view, particularly as a large revenue can 
only be yielded by such price taxes (indirect taxes) 
as are bearable, 1.e., as can be covered without par- 
ticular difficulty by the capacity for payment of the 
large masses. 

Accordingly, here the financial task and the social 
task are in unison. To utilize the indirect (price) 
taxes to a great extent and to render them bearable 
from a social point of view are purposes running in 
parallel. 


Indirect Taxation 


The reason that any explanation of all these mat- 
ters suiting the nature of the present-day distribution 
of money incomes. has been lacking, is that the 
science of political economy has not properly ex- 
amined the question of the supportability of indirect 
taxes, and of the nature of their incidence. Economics 
has been excessively influenced by the view which 
emphasized the anti-social nature of indirect taxation 
and failed to recognize sufficiently that to modern tax- 
ation policy a way for moderating or eliminating the 
anti-social character of price taxes is indicated by the 
phenomena of the diffusion of taxation and of the shift- 
ing of the burden of taxation. In this connection we 
only wish to point out here, in short, that as soon 
as any tax is in the process of the distribution of 
incomes being refunded, as an element of cost, to the 
person paying it, and is in consequence hereof also 
becoming on the other hand an element of income, 
it has already also lost its anti-social character and 
therefore this shifted and diffused tax is already be- 
ing carried by almost all layers of society jointly in 
the form of a rise of the price level. If for instance 
the persons who receive wages or salaries are 
affected unfavorably, in an anti-social manner, by 
the consumption or turnover tax levied on some 
more important article of consumption, owing to the 
price of the article in question being increased by 
such tax as by a price element, this unfortunate or 
anti-social effect will cease, if the increase of price 
caused by the tax goes on to be shifted to the wages 
or salaries also. For in this case the raised wage 
or salary will partly or entirely compensate the 
workman or employee for the rise of price caused 
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by the tax. The same phenomenon at the same time 
also means the distribution of the burden of the 
price tax on wider social layers. The phenomenon 
of the incidence of the tax burden becomes directly 
fused here into the phenomenon of the incidence of 
the rise of prices. The tax burden in question is 
borne jointly as an element of cost not only by those 
who are the consumers of the article of consumption 
in question, but also by those who are interested in 
the price of any product paying for the work, ex- 
pended on the production of such product, of the 
workman consuming the article in question, or who 
are availing themselves of any service of the em- 
ployees consuming the article in question. The inci- 
dence of the burden of the price taxes is thus 
becoming distributed on increasingly broader layers 
of the population of the country in question, form- 
ing a great community affected by the rise of prices 
of the articles of consumption in question. It 1s 
really the great economic body of trade which bears 
the burden of those indirect taxes which have been 
able to become diffused in the manner described. 


As a further consequence hereof, it is easy to un- 
derstand and hardly requires any more ample ex- 
planation, that if it is not during the time of economic 
depression but during the time of economic booms, 
it may be hoped that the price taxes will thus be- 
come transferred in a favourable manner into wages. 
Now if this circumstance is taken into account, this 
will lead to the establishment of a fact of paramount 
importance from the point of view of taxation policy, 
notably that it is during the period of economic im- 
provement that it is possible to make extended use of 
price taxes, i.e., of the most powerful sources of 
public income of modern financial economy, and 
therewith to replace the unsatisfactory direct— 
residual—taxes by price taxes. As against this, the 
observation of actual occurrences in the field of State 
finance shows that, as a rule, it is during periods of 
economic and financial depression that efforts are 
made to introduce various price (indirect) taxes, as 
taxes on turnover or consumption taxes. It is quite 
natural that indirect taxes introduced or raised in 
such periods will in all probability only become more 
oppressive and their anti-social character can only 
become increased, because at such times there is 
only a reduced probability of their becoming shifted 
into wages and salaries or of their becoming diffused. 

In the last resort this phenomenon is a fine paid by 
the population of the country for the view, erroneous 
from the point of view of theory of finances and finan- 
cial policy, according to which, failing to properly 
appreciate the nature of modern distribution of in- 
come such as exists in the period of monetary econ- 
omy, it is still an income tax assessed on a uniform 
basis that the public looks upon as the ideal of tax- 
ation. The public fails to appreciate, or is unable 
to enforce, the requirements of social policy repre- 
sented by the very real fact that in the period of 
modern monetary economy it is the purchasing pow- 
ers presenting themselves in the billions of facts of 
sale and purchase and payment of wages which rep- 
resent the most powerful source of taxation. 


NOTES ON PRESENT-DAY TAXATION 


Income Taxation 


After considering the points of view mentioned 
above, the function of the income tax must also be 
viewed otherwise than it has been viewed by the 
representatives of chair socialism or by the repre- 
sentatives of social democratic programs.* 


In the first place it should be emphasized that in 
practice it is not possible to find so deeply-rooted a 
difference between income tax and tax on produce 
as is generally outlined by the theories relating to 
modern income tax. The objective rigidity of taxes 
on produce and the adaptability to personal condi- 
tions of income tax has become quite different in 
practice to what has been supposed by theory. 
Notably, the more we want to obtain safe and suffi- 
cient revenues by means of income tax, the more it 
will be necessary to make use in detecting the basis 
of income tax also of the methods of fixation offered 
by the technique of taxes on produce or of methods 
of fixation connected with objective points of view 
similar to those applied in the cases of taxes on 
produce. In other words the more will it be neces- 
sary to look for guarantees in detecting the safer 
basis of taxation of sufficient magnitude similar to 
those offered by the experience in connection with 
the taxation of objects. Consequently, the personal 
nature of income tax became objective (i.e. a tax 
in rem) to a much greater extent than the objective 
taxes (im rem, i.e. on produce) were mitigated by 
taking personal conditions into account, to which latter 
fact reference is so often made by theoreticians as to an 
example of how taxes on produce have become trans- 
formed into income taxes, i.e., into taxes of a personal 
character. Accordingly, the differentiation as between 
a tax on an object and a tax on a person does not consti- 
tute a sufficiently fundamental difference between taxes 
on produce and taxes on income. Notably, both of 
these are residual taxes, the main difference between 
the two being that income is a residue of more ulti- 
mate nature than produce. Notably, in the path of 
distribution of income, produce must under modern 
conditions, first be changed into money in order to 
constitute income, and modern income is considered, 
at least theoretically, as a net residue which has re- 
mained to the person taxed in the form of an amount 
of cash, which it could have saved and put away, 
if it had wanted to. According to this distinction 
which is governed by life, by the reality of the distri- 
bution of incomes, the proper way to distinguish be- 
tween a tax on produce and a tax on income in 
practice also would have been, to follow, in prac- 
tice, the principle that in income tax it is real cash 
residues that should be taxed. This however has not 
been done in reality since, in general, only values 
were taxed by the various kinds of income tax as 
well as in those of tax on produce, instead of taxing 
liquid amounts of money. In fact, as a further de- 
velopment according to the principles of accounting, 
it is more and more calculated that figures of account- 
ing, in the calculation of which capital and income are 
counted as if they belonged to the same category of 
things, that are made the subject of taxation instead 
of real income residues. Accordingly, in practice, 


? Erfurt program, i. e., the German Socialist Program of 1891 
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the tax on produce and the tax on income have not 
been developed in accordance with the nature and 
the effect of these taxes on the distribution of in- 
comes, but on the contrary, they were, on the prin- 
ciples of modern accountancy, more and more 
abstracted from the reality of life. Thus, in the case 
of the tax on produce as well as in that of the income 
tax, it is instead real liquid residues, abstract 
figures of accountancy which have become the sub- 
jects of taxation. It has not been properly consid- 
ered that in all kinds of arithmetical operations of 
accountancy, it is only possible to make entries with 
figures denoting the same kind of things, and that, 
if figures of accountancy relating to different things 
are summed-up, the total obtained will not express 
those differences in function which exist between the 
various different categories of which the simple total 
is composed. The open question existing in modern 
income taxation also, viz., what liquid residues of 
income or quantities of production corresponding to 
what exchange values are behind the accountancy 
figures of the objects of taxation, has given increas- 
ing emphasis also here in the technique of taxation 
to the objective points of view of safety. Thus, in 
course of time it has become necessary in most cases 
to deviate more and more from the classical prin- 
ciples of income taxes, and to employ such assess- 
ments of value which were cautious from the point 
of view of the State Treasury. In other words, in 
the course of development personal taxes have become 
“real” to a greater extent than “real” taxes have 
become personal. 


Rate of Income Tax 


Nor can we agree with the principle that the rate 
of income tax should under all circumstances be uni- 
form for all kinds of incomes. Notably, according 
to the principles of the general income tax the net 
total income subject to taxation has to be calculated 
by summing-up all kinds of income and it is this 
summed-up income which has to be taxed at a uni- 
form rate, applied equally to all elements of the total 
income. Accordingly, if the income of a person in- 
cludes on the one hand parts of income which are 
in the nature of gambling gains (for instance such 
as are obtained by the person in question due to 
increased profits caused by the variations of the trade 
cycle), and if such person also possesses parts of 
income earned with hard and difficult productive 
work, the two kinds of income have to be added up 
and taxed at a uniform rate of taxation. This is in 
contradiction to the nature of the income residues 
in question, as well as to their different functions in 
income distribution and in national economy. Not- 
ably, if productive capital and income derived from 
productive capital is subjected to excessively high tax- 
ation, it may happen that we are thereby destroying 
sources of taxes and causing havoc among possibilities 
for employment and for making a living. If mere con- 
junctural profits, incomes having the nature of gambling 
gains, are taxed highly, what we are doing really is to 
skim, in favour of the State, amounts which are really 
of an inflatory nature, or incomes of an inflatory nature, 
or purchasing powers derived from an inflatory 
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activity in opposition to the interest of national 
economy. And we are doing so without thereby de- 
stroying any real sources of taxation, or diminishing 
the opportunities for employment and for making a 
living to anyone. Accordingly, I consider that it is 
an incorrect attitude to fail to recognize the mutually 
different functions in the distribution of the various 
kinds of income, and to continue to insist on the 
principle of taxation at a uniform rate. I should like 
to point out in this connection that one income differs 
from another income not only by its magnitude but 
also from the point of view, as to what kind of eco- 
nomic functions, and functions in the distribution of 
income, have created the one and the other income. 

In the literature of financial science, it is true that 
the principle has been emphasized for a long time, 
that the so-called funded income or the incomes 
derived from capital should be taxed more heavily 
and those not derived from capital less heavily. 
According to this opinion the points of view of social 
justice would be reflected in taxing funded incomes 
at a higher rate. As long as the greatest incomes 
were lavishly supplied by the fortunes of the old 
types, consisting mostly in landed property, it seemed 
to be sufficient to interpret this principle in such a 
simple manner. In the altered economic life of the 
present day powerful new kinds of income have 
developed. In the period of present-day capitalism, 
it is approximately the following order of sequence 
of taxation which may be established from the point 
of view of the intensity of taxation: what must be 
taxed most strongly are the high gains of a conjunc- 
tural and mainly speculative nature. The second in 
order of sequence are productive large capital and in- 
dustrial establishments; following this large landed 
property; then the enterprises representing smaller 
amounts of capital; the middle and small productive 
enterprises supported by capital of a minor magni- 
tude ; then wages and salaries of persons assisted by 
a small capital of their own; and finally, in the last 
line, wages and minor salaries not supported by any 
capital.* 

The remarks made above are certainly not iden- 
tical with the points of view of the so-called “earned 
and unearned increment” ; accordingly, it is not from 
a social point of view but exclusively from financial 
points of view relating to the functions of the vari- 
ous kinds of income in production and in the dis- 
tribution of income that we consider it necessary 
to apply different rates of taxation to the different 
kinds of income, basing our arguments strictly on 
the principle that taxation is an instrument of 
economic government and not an instrument of class- 
war or social policy. The differentiation of divers 
kinds of income by levying a different rate of taxes 
on them is accordingly being emphasized by us 
strictly in the interest of the “financial optimum.” 


Tax Levy 


Under modern conditions the State demands 
amounts of money from its subjects by way of tax- 
ation. Accordingly, taxation will be all the more 

(Continued on page 485) 





*See ‘‘Pénziigytan,’’ Volume I, Chapter IX, p. 4. 











A Critique of 
Koshland v. Helvering 


CORPORATE practice in liquidating past due divi- 
dends by payments in some other class of stock raises 
difficult tax and trust accounting questions as well 
as a puzzling corporation finance problem. This 
practice has been due in part to the undistributed 
profits tax, in part to the need for capital both in 
times of prosperity and recession, and in part to the 
tendency of existing taxes to deplete capital. In this 
analysis, the tax question is the main concern." 


On May 18, 1936, in Koshland v. Helvering, 56 Sup. 
Ct. 669, the Supreme Court of the United States, be- 
ing confronted with stock dividends in stock of a 
d tferent class, made an important ruling as to stock 
dividends. In Eisner v. Macomber, 252 U. S. 189 
(1920), the Supreme Court held common stock divi- 
dends to the common stockholders not to be income 
within the meaning of the Sixteenth Amendment. 
The distribution of common stock dividends was 
regarded essentially as a book adjustment, i.¢., a 
capitalization of undivided profits. Nothing was 
severed from or added to the corporation. The 
stockholder was considered to have retained his same 
proportionate interest, despite the dissent of Jus- 
tice Brandeis the reality of which one is confronted 
with today by the Koshland case. 

In the Koshland case, the Supreme Court in hold- 
ing a distribution of common stock to holders of 
cumulative non-voting preferred stock, in effect, to 
constitute income, stated the rule to be that “where 
a stock dividend gives the stockholder an interest 
different from that which his former holdings repre- 
sented he receives income. The latter type of divi- 
dend is taxable as income under the Sixteenth 
\mendment. Whether Congress has taxed it as of 
the time of its receipt is immaterial for present pur- 
poses.” 2? Presumably what was taxed was increased 
participation in dividends and in assets on liquida- 


* Professor of Economics, Western Kentucky State Teachers 
College, Bowling Green, Ky. 

1For treatment of the trust accounting problem where the 
stock dividend becomes material for division between the life 
tenant and the remainderman, see Traylor and Dickerson, ‘‘Allo- 
cation of Stock Dividends,’’ 65 Trust Companies 697. 

2 The case arose on a writ of certiorari from the Circuit Court of 
Appeals of the ninth circuit. Justice Roberts delivered the ma- 
jority opinion. In 1924 and 1926, petitioner had bought preferred 
stock of the Columbia Steel Corporation. From 1925 to 1928 
the corporation elected to pay dividends in common stock al- 
though there was surplus to have paid them in cash and the 
Articles of Incorporation gave the corporation an option to pay 
either stock or cash dividends. The Commissioner, to obtain the 
cost basis for the calculation of petitioner’s gain or loss under 
sections (1) (a) and 113 of the Revenue Act of 1928, allocated 
the original cost of the preferred stock between the preferred 
stock purchased and the common stock received as dividends on 
the theory that the distribution of the common stock was cap- 


By 
ORBA F. 
TRAYLOR* 


tion and voting rights.* The presence or absence of 
severance from the assets of the corporation was 
not stressed so much as the alleged new rights given 
the preferred stockholders. Thus a change in the 
form or extent of the stockholder’s interest is the 
test of taxable income. 


In the case of a dividend on common stock payable 
in preferred stock, the Board of Tax Appeals in one 
group of cases has attempted to distinguish the 
Macomber case emphasizing the fact that there were 
two classes of stock outstanding at the time of distri- 
bution.* Where there was no preferred stock out- 
standing, a dividend in preferred stock to the 
common stockholders was held a distribution of 
capital.® 


In the opinion of the writer, the cases attempting 
a distinction of the Macomber case may not be sound 


ital. The result was to decrease the cost basis per share of the 
preferred stock and to increase the petitioner’s taxable gain. 
The Board of Tax Appeals reversed the Commissioner, holding 
that the dividends in common stock were taxable income and 
not dividends within the meaning of the Revenue Act. Conse- 
quently, their receipt should not have reduced the cost basis 
of the preferred stock. The Circuit Court of Appeals of the 
ninth circuit reversed the Board of Tax Appeals and approved 
the Commissioner’s apportionment to the common stock of part 
of the cost basis of the preferred. 

The Supreme Court of the United States reviewed historically 
Towne v. Eisner, 245 U. S. 418 (1918), and Hisner v. Macomber, 
252 U. S. 189 (1920), the broad interpretation given by the Treas- 
ury in its regulations to those cases exempting stock dividends 
in the same class, but pointed out that the question was one of 
converting the income tax into a capital levy and not merely one 
of adopting a long and consistently followed administrative con- 
struction. 

Justices Stone and Cardozo dissented on the grounds that the 
meaning of the statute exempting stock dividends had now be- 
come fixed by administrative action and legislative acquiescence. 
The profit should be taxed as income whether upon a gainful use 
of capital or income. ‘‘The question is merely one as to how 
the profit shall be computed.”’ 

The majority was followed in Annie M. Pfeiffer (Memo. BTA, 
6/27/36). 

3 See Commissioner of Internal Revenue v. Tillotson Mfg. Co., 
76 F. (2) 189 (1935), which the Koshland case affirmed. Cf. Com- 
missioner v. Koshland, 81 F. (2d) 641, 36-1 ustc { 9091, and note 
thereto in 45 Yale Law Journal 1122 (1936). 

4 James H. Torrens, 31 BTA 787 (1934) and H. G. Gowran, 32 
BTA 820. For discussion of the Torrens case, see Vol. I, Paul and 
Mertens, Law of Income Taxation, sec. 884 (Supp. 1936). 

5 Horrmann v. Commissioner, 34 BTA 180. To the same effect, 
see Pearl B. Brown, Exrx., 26 BTA 90, affirmed, 69 F. (2) 602. 


The distribution was held a ‘‘mere proliferation of existing in- 
terests.’’ 
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in theory. While it is possible to evolve numerous 
situations less ordinary, the following normal situa- 
tions may be selected for discussion with respect to 
distribution of stock dividends in stock of a different 
class: (1) where the distribution is of common stock 
to common stockholders, there is the actual fact situ- 
ation of Eisner v. Macomber where the Supreme 
Court of the United States held the distribution to be 
capital; (2) where there is both common and pre- 
ferred stock outstanding and the distribution is of 
common stock to the preferred stockholders, there is 
the situation of Koshland v. Helvering where the dis- 
tribution was held in effect to be income; (3) where 
there is both common and preferred stock outstand- 
ing and the distribution is of preferred stock to the 
common stockholders, there is the situation of the 
Torrens and Gowran cases where the distribution was 
held to be income; (4) where there is only common 
stock outstanding and the distribution is in pre- 
ferred stock, there is the situation of Horrmann v. 
Commissioner where the distribution was held to be 
capital. Other situations which have not been litigated 
are: (5) where there is both common and preferred 
stock outstanding and the distribution is of common 
stock to the common stockholders ; (6) where there is 
both common and preferred stock outstanding and a 
distribution of preferred stock is made to the preferred 
stockholders; (7) where there is both common and 
preferred stock outstanding and a distribution of 
common stock is made in varying proportions to 
both the common and preferred stockholders; 
(8) where there is both common and preferred stock 
outstanding and a distribution of common and pre- 
ferred stock is made in varying proportions to both 
the common and preferred stockholders; (9) where 
there is both common and preferred stock outstand- 
ing and common stock junior to the preferred but 
senior to the common stock is distributed to either 
the preferred or the common stockholders ; (10) where 
there is both common and preferred stock outstand- 
ing and preferred stock junior to the preferred is dis- 





6 From the accountant’s point of view the Macomber case was 
considered an attempt to harmonize legal and accounting views 
of profit and income, i. e., actual derivation and determination 
from same source. Accountants pointed out that the decision was 
in accord with correct accounting principles in not recognizing the 
realization of income until there was a sale or exchange. It 
was thought the decision would lead to an adoption of the actual 
instead of the accrual basis of income taxation and that ac- 
countants would distinguish bookkeeping profits and actual in- 
come. To adopt the actual basis of income would mean creation 
of reserves to cover income credited but not received. See 
Sapolski, ‘‘Accounting Features of the Stock Dividend Decision,’’ 
5 Bulletin of the National Tax Association, 212 (1920). 

Virtually because of the accountant’s point of view, the federal 
income tax cases having to do with reorganizations of corpora- 
tions are not considered proper analogies for the Koshland case. 
The reorganization cases reject the form of the dividend test and 
follow the substance rule in finding income on the theory whereas 
the stockholder formerly had only a contingent interest in sur- 
plus, he now has a right to surplus in a situation capable of 
being distributed. U. S. v. Phellis, 257 U. S. 156 (1921), Rocke- 
feller v. U. 8., 257 U. S. 176 (1921), Cullinan v. Walker, 262 U. S. 
134 (1923), Marr v. U. 8., 268 U. S. 536 (1925). From the position 
taken by the writer, the view in Marr v. U. S., that nothing was 
severed from the corporation is the correct one. All the stock- 
holders received was a new statement of their individual interests. 
Indeed, if intangible benefits or a more accessible status to the 
surplus of the corporation constitute income, income can be found 
in the situation of Eisner v. Macomber. After the dividend, the 
stock is more readily salable and the stockholder has a new right 
to have funds formerly held as surplus to be retained as capital. 


Seligman, ‘‘Effects of the Stock Dividend Decision,’’ 21 Columbia 
Law Review 313, 326 (1921). 
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tributed to either or both the common and preferred 
stockholders. 


All of these situations, with the exception of Eisner 
v. Macomber, are subject to the same error in con- 
sidering the stock dividend inevitably to be income. 
The apparent nice theoretical reasoning of the Kosh- 
land case does not stand up under critical examina- 
tion. Whether gain of one class of stockholders 
over another class constitutes income to the recipient 
individually would seem to depend upon the opera- 
tion and relation of three related factors: (1) the 
imputed proportion of surplus taken away from the 
stockholders in the distribution of the dividends; 
(2) the proportion of surplus the stockholders actu- 
ally receive in the receipt of the dividend; and 
(3) the manner in which the new legal provisions 
and relations will affect the position of the stock- 
holders in the future.? Except where the corpora- 
tion is making income, the alleged income gain is the 
capital loss of another stockholder. 

Considering specifically the facts of Koshland v. 
Helvering, the preferred stockholders received a divi- 
dend in common stock. The alleged advantages re- 
ceived were voting rights, the rights to share in 
dividends payable upon common stocks in the future, 
and a claim upon assets in case of dissolution. \VVhen 
the source of these gains is considered, they may be 
nominal and contingent on the chance of future 
profits materializing. * Normally there is a see-saw 
relation or proportion between the values of the 
common and preferred stocks of a corporation. On 
the market the surplus of the corporation is allotted 
between the common and preferred stocks. When 
a stockholder of one class receives a dividend in stock 
of another class, it may be in part simply a case of 
robbing Peter to pay Paul, despite the fact that the 
stockholder’s interest is no longer represented by shares 
of precisely the same character. In theory, the sur- 
plus behind the common stock which the preferred 
stockholders received in the Koshland case may 
affect pari passu the surplus behind the preferred 
stock which he as a stockholder already possessed. 
In times of depression or at any time when surplus 
available for stock dividends is only equal to the 
preference or priority which the preferred stock- 
holder possesses, the preferred stockholder in receiv- 
ing a common stock dividend would not be obtaining 
anything immediately more than he already pos- 
sessed. If surplus were more than the preferred 
stockholder’s priority, he would receive a portion 
of the common stockholder’s equity only in the event 
the additional common stock did not cut in on what 
his rights as a participating preferred stockholder 
may have been and which he already possessed. Ii 
preferred stock were distributed to the common 
stockholders in an amount equivalent to the common 
given to the preferred stockholders, the preferred stock- 
holder's s equity at the expense of the capital interest of 
the common stockholder would not be increased, except 
at the expense of the preferred stockholder. If the 
common stock were senior to the old preferred stock, 
then the preferred stockholder would not be gaining 

(Continued on page 492.) 





7 Traylor and Dickerson, supra, note 1 at p. 700. 
§“*Use of Stock Dividends to Avoid Undistributed Earnings 
Tax,’’ 4 University of Chicago Law Review 311, 320 (1937). 











A No-Man’s Land 


in Depreciation Deductions 


By EDWARD S. COONS, Jr.* 


RULINGS of the Commissioner and decisions of the 
Board of Tax Appeals and the courts, denying de- 
preciation deductions to a lessor merely because the 
lessee has agreed to maintain, repair and renew the 
leased premises and to surrender them, or their 
equivalent, at the termination of the lease, present 
one of the most anomalous situations existing under 
our revenue laws.' Kindred decisions deny the same 
deductions for depreciation to the lessee.2 Thus, 
there has arisen a condition where a vast amount of 
property, actually being used in business and actually 
depreciating, has been held not to be subject to any 
allowance for depreciation. The cases generally in- 
volve long-term leases of railroad properties, since 
railroad companies, for their own peculiar reasons, 
have utilized this means of “consolidation” on a large 
seale. 

The rationale of the decisions is that (1) the lessee 
is not entitled to the deduction because he has no 
investment in the property—no cost upon which the 
deduction is to be computed; and (2) the lessor is not 
entitled to the deduction because the lessee has agreed 
that during the term of the lease the property will 
not be allowed to suffer depreciation. The author 
has no quarrel with the decisions against the lessee; 
but does take issue with those against the lessor. 

The statute provides, without exception, 
computing net income “there shall be allowed as de- 
ductions * * * a reasonable allowance for the 
exhaustion, wear and tear of property used in the 

. *” 3 The Supreme Court has 


that in 


trade or business * * 
held that depreciation is “an inevitable fact which no 
system of accounts can properly ignore, pa 
City Southern Railway Co. v. United States, a1 U.S 

423). It has likened depreciation toa “oradual sale” 
of property, and has said that “the depreciation 
charged is the measure of the cost of the part Pogey 
has been sold,” (United States v. Ludey, 274 U.S 

295, 1 ustc § 234). It has emphasized with great 
force and clarity that deductions for depreciation 
must be taken during the useful life of the property; 


* Member of the New York and District of Columbia Bars; 
formerly attorney with the U. S. Board of Tax Appeals. 

1 Terre Haute Electric Co., Inc., 24 BTA 197, affirmed (CCA-7) 
67 Fed. (2d) 697, 3 ustc § 1176, certiorari denied, 292 U. S. 624: 
Terre Haute Electric Co., Inc., 33 BTA 975, affirmed (CCA-7) 96 
Fed. (2d) 383; George Railway & Electric Co., BTA memo. dec.. 
affirmed 77 Fed. (2d) 897, 35-2 ustc 1 9147, certiorari denied, 296 
U. S. 601; Carolina, Clinchfield &€ Ohio Railway, 31 BTA 730, 
affirmed (CCA-4) 81 Fed. (2d) 309, 36-1 ustc { 9067, certiorari de- 
ge 298 U. S. 656, rehearing on petition for writ denied 298 
J. S. 691. 

*See, for example, Atlantic Coast Line Railroad Co., 31 BTA 
730, affirmed (CCA-4) 81 Fed. (2d) 309. 36-1 ustc § 9067, certiorari 
denied, 298 U. S. 656, rehearing on petition for writ denied 298 
U. S. 691. The Atlantic Coast Line was the lessee of the prop- 
erties of which the Carolina, Clinchfield & Ohio Railway was 


lessor. The two cases were decided together. Both taxpayers 
lost. 


’Section 214 (a) 
and 1926; 
Section 


(8) of the Revenue Acts of 1918, 1921, 1924 
Section 23 (k) of the Revenue Acts of 1928 and 1932; 
23 (1) of the Revenue Acts of 1934, 1936 and 1938. 
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that they must be charged against the income pro- 
duced by that property; and that postponement of 
the deductions until the property becomes exhausted 
will distort the annual iricome. (See United States 
v. Ludey, supra; Burnet v. Niagara Falls Brewing Co., 
282 U.S. 648, 2 ustc J 674; Gambrinus Brewery Co. v. 
Anderson, 282 U. S. 638, 2 ustc 9675; Burnet v. 
Thompson Oil & Gas Co., 283 U. S. 301, 2 ustc J 707). 

In view of the absolute provision of the statute 
and the above holdings of the Supreme Court, it is 
pertinent to inquire whether or not a lessor who has 
become a party to a lease like the one involved in the 
Terre Haute Electric Co. case, for example, will ever 
be allowed to write off the cost of the leased property 
for income tax purposes. Since that property is now 
wearing out and will have become completely ex- 
hausted long before the expiration date of the 999- 
year lease, when are the deductions for depreciation 
to be allowed? The Commissioner answers this 
question in a way which I shall presently consider, 
but it seems advisable first to analyze the reasoning 
by which the lessor is currently denied the deduction. 


As stated above, the decisions of the Board and 
the Courts have rested upon those provisions of the 
leases which require the lessee (1) to maintain and 
repair the property and (2) to replace it and to sur- 
render it, or its equivalent, to the lessor at the termi- 
nation of the lease.* It is thus concluded that the 
lessor suffers no depreciation while the lease is in 
effect. The covenant to maintain and repair is easily 
disposed of. No amount of repairs or maintenance, 
either by the owner of property or by a lessee, can 
arrest the process of depreciation, leading eventually 
to physical exhaustion. At most, repairs and main- 
tenance affect the rate of depreciation and this be- 
cause the process is, both in fact and law, an inevitable 
one, (Kansas City Southern Railway Co. v. United 
States, supra). Manifestly, properties subject toa 
999-year lease, such as were involved in the Terre 
Haute case, will be entirely exhausted hundreds of 
years before the expiration of the lease. This agree- 
ment of the lessee, therefore, is not sufficient to pre- 
clude the lessor from the deduction to which he 
would otherwise be entitled—not any more than if 
the lessor made the repairs himself. Depreciation 
persists despite all that is done to stop it. Indeed, 
it is when repairs and maintenance are no longer 
effective to put property into practical, useful condi- 
tion that exhaustion has been reached. 


As to the covenants of the lessee to replace the 
property and to surrender it, or its equivalent, to the 
lessor at the termination of the lease, it is apparently 
the view of the Commissioner, the Board and of 

4The provisions of the leases involved in the various cases 


differ in phraseology to some extent, but create substantially 
the same lessee obligations, 
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those Circuit Courts which have decided the question 
that these continuing obligations of the lessee pre- 
clude the lessor’s deduction. But this view over- 
looks the inevitable physical wasting away of the 
particular properties leased, and requires the lessor 
to await the final result of a single transaction, which 
may not happen until the expiration of 999 years, in 
order to compute the gain or loss therefrom, rather 
than to make the computation on the basis of facts 
existing at the end of each annual taxable period. It 
ignores the holding of the Supreme Court that all 
items of income and all deductions must be so ac- 
counted for, (Burnet v. Sanford & Brooks Co., 282 
U.S. 359, 1 uste J 636, United States v. Anderson, 269 
U. S. 422, 1 uste § 155), particularly depreciation 
(United States v. Ludey, supra) ; and that postpone- 
ment of depreciation deductions until the property 
is exhausted will distort annual income, (Gambrinus 
Brewery Co. v. Anderson, supra). The covenant to 
replace during the term of the lease obviously has 
no effect upon the depreciation of the originally leased 
property. It is only when that property has become 
completely exhausted that the obligation to replace 
comes into being. In the case of a long-term lease 
neither this obligation, nor the performance of it by 
the lessee, can affect the lessor’s income. So far as 
research discloses, it has never been contended, much 
less held, that replacements of a capital nature, made 
by a lessee, are income to the lessor, if the estimated 
normal life thereof does not extend beyond the re- 
maining term of the lease. In Regulations 45, Article 
48, it was held that a lessor was liable for tax upon 
the fair market value of improvements made by a 

lessee, subject to the lease, in the year in which = is 
were completed ; i in Regulations 74, Article 63, it 
was held that a lessor might, at his option, report an 
aliquot part of the estimated depreciated value of the 
improvements at the expiration of the lease in each 
vear of the remaining term thereof; in Gilbert Butler, 
et al., 4 BTA 756, the Board held that a lessor was 
liable for tax upon the fair market value of capital 
improvements made by the lessee, only if and when 
he came into actual use and possession of them; and 
in Hewitt Realty Co. v. Commissioner, 76 Fed. (2) 880, 
35-1 ustrc § 9296, the Second Circuit held that no 
income is realized by a lessor on account of such 
improvements unless and until, after expiration of 
the lease, he sells the property. The question raised 
by these varying rules is still unsettled, and is cur- 
rently receiving considerable attention from the 
courts. (See Hilgenberg v. United States, 21 Fed. 
Supp. 453; English v. Bitgood, 21 Fed. Supp. 641; 
Blatt Co. v. United States, 384 CCH J 9343, decided 
by the Court of Claims May 31, 1938.) It is unim- 
portant, for present purposes, which of the rules 
is correct. The important point is that the Regula- 
tions and decisions are in unanimous accord, and 
sound principle dictates, that a lessor’s income is 
not affected by capital improvements made by 

lessee unless the normal useful life thereof extends 
beyond the term of the lease. Such improvements 
are the lessee’s, and he is entitled to depreciation 
deductions based upon their cost and normal life. 
The covenant to surrender the leased property, or 
its equivalent, at the termination of the lease like- 
wise does not affect the lessor’s income until the 
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termination arrives. Even on an accrual basis, such 
an obligation does not create income to the lessor 
until it becomes effective. It does not constitute a 
deductible item to the lessee-obligor, (Atlantic Coast 
Line Railroad Co., supra; see also William J. 
Ostheimer, 1 BTA 18); a fortiori, it is not income to 
the lessor-obligee. 

Once it is conceded, then, that depreciation is an 
inevitable fact and that deductions therefor must be 
taken during the useful life of the property subject 
to the charge, nothing logically or properly stands 
in the way of a lessor to preclude it from the benefit 
of the statutory allowance—with the sole qualifica- 
tion, if it be such, that the lessor’s gross income may 
be enhanced by improvements made by the lessee 
which have a normal life extending beyond the ex- 
piration date of the lease. Reducing the problem to 
its simplest terms, we shall assume the case of a 
taxpayer on the cash basis. In 1937 he rented his 
property for $1000, reported that amount as gross 
income, and correctly deducted $100 for depreciation. 
At the beginning of 1938, he told his lessee that he 
was losing about $100 each year by renting the prop- 
erty for only $1000; whereupon, the lessee agreed to 
reimburse him for the depreciation in addition to the 
$1000 rental, and did actually pay him $1100. Under 
such circumstances, is the lessor precluded from his 
allowance for depreciation in 1938? Certainly not! 
Depreciation of the property persists, the lessor’s 
right to the deduction continues, and the only result 
of his being “reimbursed” for depreciation or “saved 
harmless” from its effect is that his gross income has 
been increased by $100. Precisely the same prin- 
ciple is applicable in all cases. A deduction for the 
depreciation of property used in business is never 
properly disallowed. At most it is offset by some 
item entering into the income account. So in the 
cases under consideration—if the lease is for a short 
term and a substantial improvement is made by the 
lessee, the lessor’s deduction may be more than offset 
by the amount he may be required to report as gross 
income. On the other hand, where a long-term lease 
is involved and the useful life of the improvement 
will not extend beyond the term, the lessor is not 
chargeable with any income to offset the deprecia- 
tion deduction to which he is always entitled. 

Reference was made hereinbefore to the Commis- 
sioner’s answer to the problem confronting lessors 
in cases of the kind under consideration, namely, if 
they are not permitted to take depreciation deduc- 
tions during the period that the leased property is 
actually in existence and use, when will such deduc- 
tions be allowed? For even the Commissioner does 
not press his argument to the point that they will 
never be allowed. On the contrary, recognizing that 
the lessor has a perfectly valid cost or other basis, 
which he is entitled at some time to recoup in the 
form of depreciation deductions, the Commissioner 
has ruled that the cost or other basis of the originally 
leased property should remain undisturbed until the 
end of the lease, when it may be amortized over the 
estimated useful life of the property as then determined. 
(G. C. M. 11933, XII-2 Cumulative Bulletin 52). 

The above ruling runs afoul of the statute in the 
same respect as do the Board and court decisions. 
According to this theory, the lessor, upon termina- 
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tion of a 999-year lease, when all of the originally 
leased property will have long since passed into 
oblivion, will be entitled to re-commence deducting 
portions of the cost of the original property against 
income produced by entirely different property. The 
inconsistency and impropriety of any such result, in 
the light of the above Supreme Court decisions, is 
self-evident. The identical distortion of income oc- 
curs which was condemned in the Gambrinus Brewery 
Co. case, where it was specifically said that postpone- 
ment of deductions until the property becomes obsolete 
would distort the annual income. The very state- 
ment of the Commissioner’s solution reveals its 
fallacy and makes apparent the incongruity result- 
ing from its application. The cost of property pur- 
chased hundreds of years before and physically 
exhausted almost as long before is to be charged 
against the income from the substituted property 
which the lessee surrenders to the lessor at the termi- 
nation of a 999-year lease. Meanwhile, the lessor’s 
cost of the original property, reduced by depreciation 
up to the commencement of the term of the lease, is 
held in “suspense” or “abeyance” during the period 
that that property is in fact wasting away. 


From the above, it will be seen that the real crux 
of the question, which none of the decided cases 
points out, is not whether the lessor is or is not en- 
titled to deductions for depreciation, but rather when 
the deductions are allowable. It is the writer’s view 
that they are allowable during the normal useful 
life of the property, irrespective of any lease and re- 
gardless of the provisions of any particular lease. 
No such provision can preclude the deduction, though 
it might result in an addition to the gross income 
of the lessor which would more than offset the benefit 
of the deduction.> The tax results of this view are 
as follows: 


1. The lessor may deduct as depreciation the full 
cost or other basis of the leased property during the 
years in which it is actually depreciating. 


2. During the leasehold period, the lessee may 
deduct the cost of repairs and maintenance, and may 
deduct depreciation in respect of any replacements 
of a capital nature, the cost of which he bears. Such 
replacements may affect the lessor’s gross income, 
that is, the lessor may be required to report as in- 
come some portion of the fair market value of the 
replacements, but only if their estimated useful life 
extends beyond the expiration date of the lease. 


3. At the end of the lease, the lessor will receive 
from the lessee property other than that originally 
leased. He will be taxable on that property in that 
year to the extent of its fair market value, and there- 
upon will become entitled to depreciation deductions 
based upon such fair market value of that property 
and the estimated useful life of that property; or, 
under the rule of Hewitt Realty Co. v. Commissioner, 
supra, if no tax is payable upon receipt of the sub- 
stituted property, the lessor will have no basis for 

5In the Terre Haute cases the lease was for 999 years, expiring 
in the year 2906. The Carolina, Clinchfield & Ohio lease, also for 
999 years, expires in the year 2924. The lease in the Georgia 
Railway & Electric Co. case would not have expired until 2911: 
however, it was terminated in 1927 by merger of the lessor and 
lessee. It is obvious that in none of these cases could improve- 


ments made by the lessees have had a normal life extending 
beyond the term of the lease. 
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depreciation or for gain or loss in the event of a sale.® 
In either case, the result is theoretically the same. 
If the lessor is taxed on the receipt of the property, 
he recoups his “cost” in the form of depreciation 
deductions or in the form of “cost” upon sale; if he 
is not taxed, then his basis for depreciation or for 
computing gain or loss will be zero. 

Under the above solution, both the Government 
and the taxpayers are kept “whole.” Neither lessor 
nor lessee obtains any deduction except to the extent 
of his actual investment or an amount upon which 
he has paid tax. And all deductions for depreciation 
of property are taken during the useful life of that 
property. The Commissioner doubtless means to 
reach the same result, at least so far as the ultimate 
tax liabilities of the lessor and lessee are concerned, 
but he does it in a way which requires the cost of 
one set of properties to be charged against the in- 
come produced by another set and the portion of the 
cost to be deducted in a particular year to be measured 
by the life of the other set. 


The Supreme Court has never passed on this ques- 
tion. Weiss v. Wiener, 279 U. S. 333, 1 ustc { 393, 
which denied a deduction to a 99-year lessee, seems 
to assume that the lessor was clearly entitled to it. 
Mr. Justice Holmes said that “if the taxpayer owns 
the property the loss actually has taken place.” The 
opinions of the Circuit Courts of Appeals are not 
enlightening, and do not answer satisfactorily the 
views expressed herein.” There is some indication 
that the Board is wavering from its early view. In 
Terminal Realty Corporation, 32 BTA 623, it allowed 
depreciation deductions to a lessor despite the lessee’s 
covenants to repair, keep up and maintain the premises. 
The Board said in part: 


“Still they (the properties) were wearing out. * * * 
Some depreciation had actually taken place. * * * 
Since the property was actually wearing out during 
the period of the lease, it seems reasonable to deduct 
from the annual rental a proportionate part of the 
cost of the property. * * *” 


It is true that the Board sought to distinguish the 
Terminal Realty case from its prior decisions adverse 
to lessors on the ground that the lease was for only 
23 years. The distinction, however, is without sub- 

(Continued on page 491) 


6 This appears to be the logical sequence to the holding in the 
Hewitt Realty Co. case. If a taxpayer comes into possession of, 
and sells, property in which he never made any investment, and 
the fair market value of which he never reported as income, 
his basis for computing gain on the sale must be zero. This was 
actually held in Crane v. Commissioner, 68 Fed. (2d) 640, 4 ustc 
1218. Compare Helvering v. Gowran, 302 U. S. 238, where it 
was held that the basis of a stock dividend, tax-free when it 
was received, was zero when it was subsequently sold. 

™In the first Terre Haute case (67 Fed. (2d) 697, 3 ustc { 1176), 
the Circuit Court hardly more than cited Weiss v. Wiener, 279 
U. S. 333, 1 ustc § 393 as decisive. It is to be observed, however, 
that Weiss v. Wiener involved a lessee, not a lessor, and strangely 
enough, the intimation of the case is that the lessor would be 
entitled to the depreciation deductions. The second Terre Haute 
case (96 Fed. (2d) 383, 35-2 ustc { 9147), involving the same lease 
but a different taxable year, was decided on the ground of res 
adjudicata. The Fourth Circuit devoted only one sentence of 
its opinion to the claim of the lessor in the Atlantic Coast Line 
Railroad Co. case, being content merely to cite the Terre Haute 
and Georgia Railway & Electric Co. cases. In the latter case the 
Fifth Circuit discussed the issue to some extent, but ultimately 
relied on the Terre Haute case and Weiss v. Wiener. None of the 
decisions follows its reasoning through to a logical conclusion 
by considering what ultimately becomes of the lessor’s cost of 
the originally leased property or what tax results ensue upon 
expiration of the lease. 




















































































































































































































in New York 


Functions of the 
Bureau of Local 
Assessments, Spe- 
cial Franchises and 
Land Tax Assess- 


ments are reviewed 


By 
H. R. ENSLOW:« 





STATE supervision of assessment in New York is 
conducted by the State Tax Commission through the 
Sureau of Local Assessments, Special Franchises, 
Land Tax and Equalization. The bureau is not a 
collecting agency * but is an advisory and supervisory 
agency doing constructive work which has resulted 
in a pronounced improvement of property tax ad- 
ministration over the period of the last twenty years. 


Summary of Activities 


The bureau has a staff of approximately 60 per- 
sons. It is an important contact of the Department 
of Taxation and Finance with the public. Its chief 
function is to supervise and assist local financial 
officers, especially assessors, tax collectors and 
treasurers. It conducts a considerable volume of 
correspondence, informs concerning the property tax 
law and investigates complaints concerning property 
tax matters which seem to have merit. 

The bureau carries out the functions of estimating 
the percentage of full value at which real property is 
assessed in each tax district of the state. These 
estimates are employed in the distribution of state 
aid for schools and in the equalization of special 
franchise property. A related function is the hearing 
and determination of appeals brought by tax dis- 
tricts against the equalization of county taxes by 
boards of supervisors. 

Another function of the bureau is the valuation 
of special franchises which are taxed locally as real 
property. The bureau’s staff of engineers gives 
assistance to local assessors in the appraisal of special 
properties. The bureau is also the agency which 





* Assistant Director of Local Assessments, New York State De- 
partment of Taxation and Finance, Albany. 
' There is no state tax on real property in New York. 
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of Assessment 


approves the valuations at which state property is 
taxed. Through its land tax section the bureau re- 
ceives delinquent taxes due to the state prior to 1928 
and makes searches to discover tax liens. 

Considerable work of a statistical nature also is 
performed, since the bureau is charged with the 
collection and assembly of the major portion of the 
data appearing in the annual report of the State 
Tax Commission. 


Development of the Bureau 


Although some efforts at equalization of real prop- 
erty assessments and supervision of assessors by a 
central state body were made from time to time be- 
ginning as early as 1859, effective work started only 
with the creation in 1915 of the State Tax Com- 
mission and the establishment under it of the Bureau 
of Local Assessments, Equalization and Statistics. 
Equalization was divorced from politics and was per- 
formed on a factual basis. Effective supervision of 
local tax officials was also begun and prestige has 
been built and cooperation offered to such an extent 
that the local officers now naturally turn to the bureau 
for advice and direction. 

Power of approval of assessed valuations on forest 
preserve lands was transferred from the State Comp- 
troller (Land Tax Bureau) to the State Tax Com- 
mission (Local Assessments Bureau) in 1923, and 
such power over state lands outside the forest pre- 
serve was transferred in 1928. The reorganization 
of the state administration, effective January 1, 1927, 
transferred most of the remaining functions of the 
Land Tax Bureau to the Local Assessments Bureau. 
The Special Franchise Bureau was merged with the 
Local Assessments Bureau in 1933. 


Supervision of Local Officers 


Some account follows of each of the functions of 
the bureau indicated by its title: 

The first activity of the bureau is its direction and 
supervision of the work of assessors and other local 
fiscal officers concerned with the administration of 
the property tax. The powers and duties of the 
State Tax Commission in this respect are quite ex- 
tensive and are detailed in the provisions of Article 
8 of the tax law. The bureau furnishes advice to the 
local officers concerning the multifarious problems 
which confront them. Interpretations of the tax law 
are given and instructions are issued which the local 
officers are required to follow. Various reports must 
be made by the local officers. These are carefully 
checked either in the office or in the field and every 
effort is made to see that the provisions of the tax 
law and the regulations of the commission are fol- 
lowed. 

Section 21 of the tax law requires the commission 
to prescribe and approve forms of assessment rolls 
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and to adopt regulations and rules for the prepara- 
tion of assessment rolls and advise with and instruct 
assessors and other officers as to their duties in this 
connection. 

Section 23 requires the commission to prescribe 
regulations for the preparation of assessment maps 
and to approve maps in order that assessments made 
by reference to them may be legal. Under Section 
31 the commission may enforce a penalty of $50.00 
against any assessor certified to have been neglectful 
in the performance of his duties or who fails to fol- 
low the instructions and orders issued by the com- 
mission. 

Section 173-b permits the commission after hear- 
ing to enforce compliance with the provisions of 
the tax law imposing duties on assessors or other 
public officers or employees concerned with the as- 
sessment of property. Upon failure to comply, the 
commission may apply to the Supreme Court for 
a summary order to compel compliance. 

Experience has shown that better results are ac- 
complished by building good will through offering 
helpful advice and suggestions and by appeals to the 
assessors’ sense of fairness than by attempting 
vigorous enforcement under the methods last men- 
tioned. In three or four instances about 1917, the 
commission attempted court actions to have rolls 
set aside and new ones made but in each case was 
unsuccessful. 


Conferences and Official Visits 


The tax law ? permits the commission to 


“request local assessors and supervisors to meet with it 
once in two years for the purpose of considering matters 
relating to taxation, securing more uniformity of valuation 
throughout the state, and discussing and formulating 
desirable changes in the laws relating to taxation and 
method of assessment. It may invite all local assessors 
and supervisors to attend one meeting or may arrange for 
regional meetings in various parts of the state.” 


It is also provided * that the commission 
p 


“may cause an Official visit to be made in any county in the 
state not oftener than once in two years, and shall cause an 
official visit to be made to any county at any time at the 
request of the board of supervisors thereof. On such visits 
it shall inquire into the methods of assessment and taxation, 
and ascertain whether the assessors faithfully discharge 
their duties and particularly as to their compliance with the 
provision of this chapter requiring the assessment of all 
property not exempt from taxation at its full value and may 
consider such other matters as may be expedient.” 

The last state wide conference was held in 1930, 
the commission having considered it advisable to 
omit such expenditures during the depression. A 
few regional and county conferences have been held 
since that time, however, and consideration is being 
given to the possibility of conducting such confer- 
ences more frequently in the future. On occasion the 
bureau has codperated with the Association of Towns 
and the Conference of Mayors in conducting schools 
for assessors and other financial officials. 


Engineering Advice Given 


One of the most important services the bureau 
gives local officials is that of furnishing the assistance 





2 Section 171-d. 
3 Section 173. 
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of engineers to appraise special properties and advise 
with the assessors concerning proper assessment of 
such properties. The function of the bureau is 
limited to advice since it does not fix the value of 
such properties. This advice, however, is rather 
closely followed and has served to increase taxable 
valuations considerably by assuring that special 
properties are assessed at approximately their cor- 
rect value in relation to other property in the tax 
districts. In 1936, there were 264 properties appraised 
in 134 tax jurisdictions, the work resulting in a net in- 
crease of more than four and one-half millions of 
dollars in assessed valuation of taxable property over 
the figures shown on the assessment rolls of 1935. 

In 1937, appraisal of 267 items of property located 
in 109 towns, 8 villages and 9 cities was made. As a re- 
sult of this work 1937 assessments were increased over 
1936 assessments by $3,290,395 and decreased by 
$941,400, a net increase of $2,348,995 or 5.1% on 
$45,970,356 of property. 


Work of Field Men 


The bureau has a number of local assessments 
investigators who advise with assessors concerning 
the valuation of farm and residential property; in- 
vestigate complaints of property owners which seem 
to have some basis; advise with assessors concern- 
ing the valuation of taxable state owned lands, con- 
cerning which more will be said later; and collect 
various data intended to reveal the percentage of 
full value at which property is assessed in each tax 
district. 


Equalization 


The data just mentioned are employed in deter- 
mining what are commonly called “equalization 
rates,” i. e., the commission’s estimate of the as- 
sessors’ approximation of full value assessment. 
These ratios are used for the purpose of placing 
special franchise property, the taxable valuation of 
which is determined by the commission, on an even 
basis with other property assessed locally; and are 
employed by the State Education Department in 
apportioning state aid for schools to the various 
school districts. The importance of this work should 
not be underestimated. There was a time when the 
equalization function was largely political, but by 
dint of hard labor the bureau, in the last twenty 
years, has been able to bring a considerable degree 
of accuracy to this work. This is evidenced by the 
fact that the tax districts present relatively few 
complaints concerning the decisions of the commis- 
sion. 

The commission is frequently called upon to re- 
view an equalization table adopted by a board of 
supervisors in levying the county tax upon the towns 
and cities composing the county. 

Under the provisions of section 175 of the tax law, 
a tax district which believes that it has been injured 
by the equalization made by a board of supervisors 
may bring an appeal to the tax commission which 
then conducts hearings at which the allegedly in- 
jured and benefited tax districts present evidence 
tending to attack or support the equalization. A 
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considerable amount of evidence is collected by the 
commission’s representatives and testimony of op- 
posing experts heard in connection with equalization 
appeals. After the commission has made its deci- 
sion in an appeal case, resort may be had to the 
courts. 

The expense of equalization appeal cases is con- 
siderable. However, their importance in securing 
equitable levy of the county tax is indicated by the 
fact that in a recent case the commission ordered one 
group of tax districts in a certain county to refund 
almost half a million dollars to another group which 
were found to have been injured. 


Special Franchise Valuation 


The function of one of the major sections of the 
bureau is to determine the taxable valuation of special 
franchise property, that is, property of public utilities 
occupying streets, highways and public places. In 
making these valuations the present value of such 
property is determined together with the value of 
the right of the companies to install and operate 
property in these locations. Although the valuation 
is made by the tax commission, it is equalized and 
placed on the local assessment rolls and is subject 
to taxation in the same manner as ordinary real 
property. 

In 1936, there were 8,613 special franchise valua- 
tions made against 764 companies. The total full valua- 
tion of special franchises amounted to $1,182,993,555, 
and these valuations were equalized for tax purposes 
at $1,005,870,437. 

The valuations of the various types of companies 
were as follows: 


Full Equalized 
Special Special 
Franchise Franchise 
Valuations Valuations 
Gas & Electric Companies ....$ 617,887,190 $ 520,661,384 
Street Railway Companies .... 121,293,815 109,194,754 
Water Supply Companies .... 33,191,400 24,561,276 
Telephone & Telegraph Com- 

GRRL aio let eeae .. 175,571,475 141,586,037 
Steam Railroad Companies ... 104,830,900 90,486,008 
Miscellaneous Companies .... 130,218,775 119,380,978 

BEE 4. clacuue ah aeeaee $1,182,993,555 $1,005,870,437 


Analysis of the above figures shows that the full 
value of the tangible property in these valuations 
was $1,013,428,542 and the value of the franchise or 
right to use the streets, etc., was $169,565,013. 

Fixing special franchise valuations requires an 
intimate knowledge of public utility accounting, 
engineering, financing, operating and regulatory 
problems. 

Review of special franchise valuations is by 
certiorari. The attorney-general conducts such 
cases for the commission but a great deal of the 
work is performed by the bureau through preparing 
data and in furnishing expert testimony. 


Land Records 


Prior to 1928, except in certain counties, the sale 
of lands for unpaid taxes was a function of the state. 
Since that time, such sales have been conducted by 
the treasurers of the counties in which the delinquent 
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properties are situated. However, the tax commis- 
sion through the land tax section of the bureau, is 
called upon to approve the form of tax sale advertis- 
ing and is concerned with unpaid taxes levied prior 
to 1927. The bureau has records and maps dating 
from the year 1799 which must be searched carefully 
to discover liens against a particular property. 

Beginning with the year 1799, unpaid taxes on real 
property were reported to Albany by the respective 
county treasurers on what are referred to as returns 
of unpaid taxes which contained a brief description 
of the property against which taxes were in arrears, 
the amount of land contained in each parcel and the 
several items of taxes. 

From these returns were compiled each year a book 
of admitted taxes and a book of rejected taxes, the 
former being a record of taxes against descriptions 
deemed sufficiently accurate to identify the land, 
while the latter was a copy of defective descriptions, 
the taxes against which were not credited to the 
counties but were sent back as uncollectible, unless 
the descriptions were perfected on the succeeding tax 
roll. To assist in the examination of the accounts of 
unpaid taxes copies of maps of original patents and 
of subdivision maps, as well as various county 
atlases were filed from time to time. All payments 
of admitted taxes were posted in the tax books and 
a copy of paid bills entered in books known as tax 
diaries. 

Real property against which taxes remained un- 
paid was included in tax sales held by the state, 
usually at five year intervals. The books containing 
a record of such sales are referred to as sales books. 
In these are posted records of redemptions, cancel- 
lations and conveyances. They are accompanied by 
redemption diaries, cancellation diaries and books 
containing copies of conveyances from tax sales. 
Other records of the land tax section are orders of 
redemption, orders of cancellation, proof of publica- 
tion of notices of tax sale and notices of redemption, 
proof of service of notice of tax sales on occupants 
and holders of mortgages, lists of state owned prop- 
erty, as well as copies of searches made incidental to 
the examination of title of real property. 


Assessment of State Land 


The state owns millions of acres of land, such as 
forest preserve, reforested areas, game preserve, state 
parks, institutional lands, etc. By special acts of 
the legislature much of this land has been made tax- 
able either for school purposes only or for all pur- 
poses. While this property is assessed for tax pur- 
poses by the local assessors, the valuations must be 
arrived at in accordance with various legal provi- 
sions, and it is a function of the bureau to confer 
with the local assessors and agree to the assessments 
placed on the state properties. Upon the approval 
of the assessments by the bureau, tax bills on state 


lands are paid by the Department of Audit and Con- 
trol. 


Types of Taxable State Land 


All taxable state-owned lands are divided into the 
following groups: 


(Continued on page 492) 








Taxes 


SEVERAL other correspondents have replied to 
our “turnkey” inquiry. S. J. Bill of Bradford, Pa., 
and William Craig, of Aurora, Ill., were particularly 
helpful. From the latter we quote: 

“Under unusual conditions the operator may enter into 
a contract with a driller, under which said driller, for a 
stated consideration, not only drills the hole, but also fur- 
nishes all the necessary equipment. This is a turnkey job. 


With a well so completed all the operator has to do is turn 
the key and lo! the oil floweth forth—maybe.” 


* * * 


The Sporting Goods Journal, a Chicago publica- 
tion, reports in its issue of June 15, that the removal 
of the excise tax on sporting goods has created a 
chaotic buying situation. Manufacturers claim that 
the repeal of the tax does not offset their rising 
labor and other costs, but the retailers want a full 
ten percent reduction. 

x ok Ox 


The New York Times of June 23 reported the meet- 
ing of the Pennsylvania Bar Association at Bedford 
Springs. Statistics were offered by its committee 
on taxation showing that the state was driving in- 
dustries away. Its tax rate is fifteen per cent higher 
than New York’s, and even more than that above 
Illinois. 

** = 

The Dupont and Raskob decisions handed down by 
the Board of Tax Appeals on July 12 got nearly two 
columns of space in the New York Times the next day. 
For an amazing bit of high finance, which we think 
was quite legal, even if the Board did not, read these 
decisions (384 CCH § 7275 and 7276). 


* * * 


For a nice discussion of the distinction between 
the Reynolds and Chrold cases, gains on sale of treas- 
ury stock, read Squibb, CCA-2, July 11 (384 CCH 
{ 9428). 

* 2. * 

There is a whole drama packed away in 384 CCH 
 7273-E which reports the BTA memo. decision in 
the matter of Mr. & Mrs. Pate. We quote, and sup- 
ply the italics: “Debt became worthless when his 
lawyer discovered debtor was living on charity and 
was hopelessly insolvent.” 


Ewing Galloway 


On page 400 of the July issue, Mr. S. I. Potter 
referred to a U. S. Supreme Court case which estab- 
lished the priority of the New York City retail 
sales tax in bankruptcy. In reply to several in- 
quiries for the name and citation of the case, we 
supply it: City of New York v. Goldstein (Matter of 
Lazaroff), 57 Sup. Ct. 321. 


* K * 


We are anxiously awaiting the tax case that is 
almost certain to arise from the Dizzy Dean case. 
Wrigley will have a loss sooner or later, that he 
will try to deduct. May he? Is it capital or ordi- 
nary? If the former, he’s out of luck. And how 
about the Cards? “Ole Diz” is suing them now for 
part of the price at which they sold him. How will 
they handle that? We predict the answers will come 
out in 41 BTA. But we won’t predict whether 
Cleveland will beat out the Yanks. The Giants with 
Danning out do not look like a good bet either. 
Perhaps New Yorkers will have to travel this autumn 
to see any part of the World’s Series. 


* *#K 


The Shattuck case, CCA-7 (384 CCH { 9411) vir- 
tually voids Art. 19 of Regulations 79. It’s a short de- 
cision, and the last page thereof should be taken to 
heart by the Treasury. 


* *K 


Following closely and logically on the University 
of Georgia case (384 CCH { 9321) the Board of Tax 
Appeals held on June 30 that Mercer Tharpe, as- 
sistant football coach at Georgia Tech had a taxable 
salary from the Athletic Association thereof (384 
CCH J 7268). Another Rambler wrecked! 


New Yorkers (city, not state) are plenty perturbed 
at I. T. 3200 (383 CCH { 6380). It sets the accrual 
date of the tax on gross receipts. We hope some 
one will make an issue of it and prove that we are 
correct in thinking the Treasury wrong. But what 
has the town gasping more than the humidity is the 
span new tax on rentals for business occupancy. No 
one knows much about it except that it is a new 
nuisance. The ’phone company alone will have to 
pay, it is estimated, $23,000. 
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Heat 


We have always maintained that Washington’s 
reputation for being the nation’s hotspot is entirely 
unjustified. It is warmer than nothern cities but 
it’s cooler than those in the deep south; and in a 
real hot spell, the prairie states can win all prizes 
for high temperature. We have spent two entire 
summers in Washington and enjoyed them hugely. 
Of course, we are more or less of a salamander. 
Winter makes us miserable. But Washington heat, 
like most seasickness, is entirely psychological. 

In the first place, as the nation’s capital, the city 
gets an undue amount of publicity. Summer is 
normally a dull time, but correspondents must stay 
there in case there should be a break. They must 
write about something, and so the weather gets 
a lot of publicity. In the second place, the govern- 
ment is an easy boss. Let the thermometer get 
above 90° and it will close offices any time after 
lunch. Well, that’s news! Next morning the whole 
country knows it! “Gosh, what a hot-box,” say 
most of the people. But the folks in Georgia or 
Mississippi look at the temperatures for their town 
and just smile while the Kansas farmer wishes he 
could use government hours in his fields. 

Congressmen blame the heat for wanting to ad- 
journ. Sure. Anyone, anywhere, wants a summer 
vacation. Congressmen want to go home and mend 
fences. But they talk about the heat. 

Aside from these factors, we have never been in 
a city where heat was more compensated for. The 
big majority of streets are tree-lined. Parks abound. 
True, there are no beaches within 50 miles, but there 
are whole states without beaches at all. With a few 
exceptions, government buildings are by construc- 
tion better adapted for heat, and ventilation, than 
most other buildings. 

There is considerable private business in the Dis- 
trict of Columbia. We never heard of one closing 
up for heat; nor did the employees suffer unduly. 
So the next time you hear Washington maligned, 
just look at the weather bureau’s comparative 
temperatures for the same day, and say, “Oh Yeah!” 


Language 


Nearly every time we see an article on language, 
we read that hundreds of words, now commonly 
used as good English, originated as slang. The big 
question therefore is: What is the hair line that divides 
slang from good usage; when does a minor attain 
its majority? One criterion is the usage of appellate 
courts. In the case of Lord v. Pathé, decided by 
CCA-2, June 13, 1938, Judge Swan mentioned “the 
incredible amount of ballyhoo.” Since the learned 
judge, as reported in the New York Law Journal of 
June 27, did not put ballyhoo in quotes, or otherwise 
indicate its hitherto dubious status, we may con- 
clude that the bar sinister has been removed and 
the word is now in good legal standing. 


Hobby Lobby 


With due credit to Sunday evening’s popular radio 
program, J. J. Corell, accountant of New York City 
collects old type faces, cuts, borders, etc., and an- 
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nually prints by hand, all by himself, The Idler, in the 
style of ancient almanacs. 


“Brothers?” 
A lunch table companion of June 29 told this one: 


“A couple of years ago I was pinched for speeding in 
(name deleted by shoptalker; it is a very rural community). 
The constable demanded to see my license. I took out my 
wallet which has several compartments for cards, under 
transparent material. It just so happened that my green 
tax card faced my driver’s license and the constable’s eye 
saw it. He peered at it a moment. 

“*Agent of Treasury Department, ech,’ said he. ‘Go ahead 
brother; us boys have to stick together.’”’ 


Despite the DeBlois case (384 CCH { 9118), the 
Board of Tax Appeals held in the case of Jephson, 
37 BTA No. 165 (384 CCH § 7266) “that a premium 
paid for insurance covering more than one year is 
not deductible in its entirety as a business expense 
in the year of payment.” Smith, Arnold and Hill 
dissent. We agree with them. 

kk Ok 

The July issue of the Journal of Accountancy might 
well be termed the “Tax Number.” V. H. Stempf 
reviews the Revenue Act of 1938 in twenty pages. 
G. O. May gives a pithy article on Treasury stock, 
concluding with the Reynolds case (384 CCH { 9373). 
H. D. Greeley has the third and final installment of 
his article on estate tax algebra, and the editorial 
comments include one on “Tax vs. Commercial 
Accounting” and a “Plea for Basic Tax Reform.” 

* 2 a 

This Week Magazine (syndicated) in its issue for 
July 3 had an article about Frank G. Arnold— 
“Nebraska’s Tax Smasher,” by L. M. Fanning. If 
you missed it, better write for a copy. 


Law School 


Feeling that there was need for “supplementing 
the instruction in legal theory and science offered 
by law schools, to the end that the practice of law 
may be conducted with that breadth of understand- 
ing which will enhance the usefulness of the legal 
profession” a group of prominent lawyers have 
founded the Practicing Law Institute at 29 West 
39th Street, New York City. The Regents, on June 
17, gave it a provisional charter, which may become 
absolute in five years, if it “acquires resources and 
equipment sufficient for its chartered purpose.” With 
men such as A. A. Ballantine, T. D. Thacher, A. R. 
Watson, and Y. B. Smith among the first trustees, 
it is almost a certainty that 1943 will see the charter 


absolute. 
That Library 


Reference is hereby made to the same caption on 
page 534 of the September, 1937, issue and page 89 
of the February, 1938, issue. We take pleasure in 
announcing that the American Institute of Account- 
ants will move up to 15 East 41st Street, one-half 
block from the central building of the New York 
Public Library. It has taken the lower three floors 
and basement and the library will occupy the second 
floor. 

After August 31, Institute visitors who are also 
shoptalkers, are invited to come up to the sixth floor, 
where the Shoptalker has had his office for two years. 
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Nice Pussy 


The Shoptalker’s household now boasts of a kit- 
ten. It is named Doodad; but “Timekiller” would 
be more appropriate. The manner of acquiring her, 
and some of the events of the ten days we’ve had 
her, make a fine parable for tax men. 

Mrs. Shoptalker had wanted a kitten all along, 
but had not pushed the matter. Coming home from 
church one Sunday noon we noticed two pretty 
blonde girls, the older ten, who live on the ground 
floor of the apartment house in which we live, with 
a very pretty kitten, which was squealing lustily; 
kids don’t know how to handle pets; no matter how 
well they mean, they will squeeze too tightly, etc. 
So we stopped to admire and inquire; while the Mrs. 
showed the girls how the animal could be cuddled 
and made to purr instead of squeal. All took less 
than ten minutes. A quarter of an hour later, when 
we were sitting down to dinner, there was a knock 
at the door. There stood the kids with outstretched 
arms. 

“Here’s your kitty,” they chorused. 

“But it’s your kitty,” was our amazed reply. 

“No,” they persisted, “Mama says if you want a 
kitten and know how to take care of it, you should 
have it.” 

And we had it. We've derived much amusement 
from its antics. We’ve also learned a lot about the 
care and feeding of sick cats, for she had been injured 
by the overloving kids. 

And now for the parable. Some governmental 
body wants some new source of revenue. It looks 
around for a nice one. It sends observers around 
to other states and cities; and to tax conferences. 
It sees one in, let us say, New England. It’s well 
established there; fitted into the rest of the tax 
scheme. 

“Oh, what a pretty tax,” says the observer. “I’d 
like one like that.” . 


And presently the legislature gets a BILL for 
such a tax; and the taxpayers get the bill. Maybe 
it looks all right to begin with. Won’t hurt anyone; 
got to be trained a bit; regulations written and re- 
vised; forms designed, etc. Our kitten didn’t 
develop fever for forty-eight hours after we had it 
either. 

But then the tax develops unpleasant symptoms. 
It was all right in a state that had no income tax; 
but the adopting state had one. There are internal 
complications unsuspected by its original proponents. 
They persist in being optimistic; “these difficulties 
can all be ironed out,” say they, “and look at the 
revenue it’s bringing in already.” Why go on? 
You’ve all lived through the same thing. Let any- 
one suggest that the law be repealed, and he is held 
up to shame, as we would be if we suggested 
abandoning the kitten to its fate when it was sick. 
To a legislator a law may be a pet as much beloved 
asadog. And of all laws we know of, “emergency” 
tax laws most resemble cats, in having nine lives. 
In fact, cats eventually die. We’ve never seen an 
“emergency” tax law expire. 

Furthermore, the well known propensity for the 
cat to come back is well illustrated by taxes. For 
a brief and blessed spell in the late 1920’s July in- 
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volved no taxes except fiscal year income taxes. 
Then the New Deal revived the capital stock tax; 
which like most ghosts bore only a faint resemblance 
to the original, but was, like most ghosts, much more 
terrifying. We’ve been struggling with new declara- 
tions, trying to help clients guess the maximum 
possible profit for three years and balancing excess 
profits taxes against overly high declarations; and 
it’s a hot night, so we’re going to take the Mrs. 
Shoptalker to our favorite movie house and see Joe 
Penner. Yes; the picture is titled GO CHASE 
YOURSELF! ' 


The Credit Man Speaks 


“You say, Mr. Customer, that your net worth 
and general reputation in the business community 
is just as good as Mr. Small’s; and yet I give him 
a much larger line of credit than I do you. You 
think this unfair. All right; let’s look at the record. 
I can’t go over every detail of your statement and 
Small’s. Time won’t permit it; and besides I think 
I can make it clear with just one example. Maybe 
you do not realize it, but taxes of all kinds take 
precedence over all other debts except certain wages. 
Yes. I know you aren’t bankrupt and don’t expect 
to be. But we Robert Morris associates just have 
to be pessimists. Where do we find your tax lia- 
bility on your balance sheet? After all the others. 
And where is Small’s? Right where it belongs, 
after accrued payroll. Furthermore, a supporting 
schedule shows the detail of this item; so much to 
the Federal Government for income tax, so much for 
social security; so much for the state, so much for 
the city; and so forth. Your statement gives no 
such data. 

“Then we come to the profit and loss statement. 
Away at the end yours shows a single item for 
taxes. Small’s statement shows every tax paid or 
accrued; and puts it where it belongs. Unemploy- 
ment taxes are in the factory section; federal income 
tax is a charge to surplus; and so forth. I know 
what Small is doing tax-wise; I can only guess 
about you. The man who gives me the fullest in- 
formation gains my confidence. The man who gives 
it the first time, without specific questions, shows 
me that he has nothing to conceal. 

“So you pay your auditor three hundred dollars 
a year! And rely on him to make a statement to 
suit me. Very interesting! But where on the state- 
ment does he show this fee? Small pays his auditor 
four hundred a year; the statement shows it. That 
extra hundred a year buys him the extra time which 
it takes to make the analyses of accounts, and pre- 
pare the report with full details. It is just these 
things that make us think that you are not as good 
a credit risk as Small. I hope you understand.” 


Hitch Hiker 


Have you heard the one about the man in New 
York who wanted to hitch hike to California? He 
made himself a sign such as pickets carry, and as soon 
as he had crossed the ferry to Jersey and was on the 
highway headed west, he put it on. In ten days he 
was in Hollywood. The sign read, “If you don’t 
give me a lift, I’ll vote for him again.” 



































































































































































































































































































































FOREIGN INVESTMENT AND EX- 
TRATERRITORIAL TAXATION 


Harold Wurzel, Former Member of the Ber- 
lin Bar 


38 Columbia Law Review, May, 1938, 
p. 809-857 


Expanding foreign trade usually means 
increased tax tribute to foreign nations. 
From a narrow fiscal viewpoint, the Treas- 
ury would have reason not to welcome the 
trend toward foreign markets quite as en- 
thusiastically as the Department of Com- 
merce. Valuable assets go abroad, escap- 
ing efficient control, and since credit is giv- 
en for taxes paid to foreign countries, or 
at least deduction is allowed therefor the 
direct advantage is prima facie small. The 
tax credit claimed by corporations for 1925 
amounted to 20 million dollars; four years 
later it had already grown to 35 million. 
Nevertheless the beneficial general influ- 
ence of a prosperous foreign trade and the 
compensation by the accretion of new for- 
eign taxpayers more than outweigh the dis- 
advantages. In the long run the interests 
of both departments are parallel. 

The concurring efforts of American gov- 
ernment and private initiative are, however, 
doomed to cause disappointment, if not dis- 
aster, unless sound methods are found to 
resolve the inevitably increasing conflicts 
among the divergent tax systems of the 
various countries in a manner equitable to 
each of the parties interested. 

The hardships arising from internal dou- 
ble taxation have been a concern to the 
administration and legislature of every 
country with federal or otherwise compos- 
ite structure. The thorough scientific ex- 
ploration of this difficult subject from 
various points of view, as undertaken dur- 
ing the past three or four years, will no 
doubt help accelerate the final clarification. 

The time-honored principle of territo- 
riality reprobates extraterritorial taxation 
for being extrajurisdictional. Where no 
geographical facts are available to localize 
a taxable object, the Supreme Court will 
allocate jurisdiction by resorting to a fic- 
tion it deems appropriate. The difference 
between a firmly organized combination of 
interdependent units with geographical 
propinquity, under a commonly recognized 
and uncontested supreme authority, and a 
multitude of totally autonomous entities, 
each vigorously clinging | to that mystical 
concept of “sovereignty,” imposes utmost 








caution on transferring notions of inter- 
state into the domain of international taxa- 
tion. The Supreme Court, in Burnet v. 
Brooks, 288 U. S. 278, has laid due empha- 
sis on this distinction, which has every 
chance of proving a fruitful source of prog- 
ress in defining our national taxing power. 
But even text books, meritorious as scien- 
tific guides through the labyrinth of inter- 
state cases, fail to give this point the 
attention it deserves. 


National taxing power is an essential at- 
tribute of sovereignty; the French Revo- 
lution and Hegel’s political theorems have 
turned it into a superlative, readily invoked 
to justify any degree of extravagant license, 
and all courageous efforts of eminent ju- 
rists have failed in their attempts to de- 
throne the idol. This connection with the 
notion of sovereignty makes a nation’s tax- 
ing power primarily a problem of interna- 
tional, rather than of municipal, law. Since 
taxing power stems from sovereignty and 
sovereignty is omnipctence, it is conceiv- 
able that the co-existence of the same in- 
finite power vested in a multitude of equal 
entities might have called for some regu- 
lative principle of international law to ca- 
nalize apparently incompatible forces. 


In Burnet v. Brooks, supra, the Supreme 
Court approved an estate tax on property 
situated in this country when the decedent 
was a British citizen and a resident of 
Cuba. The property was 
Within the reach of the power which the 
United States by nature of its sovereignty 
could exercise as against other nations, and 
these subjects without violating any established 
principle of international law. (Italics supplied.) 


This sentence duly points to the sources; 
the tax law of a sovereign power as con- 
trolled by the Constitution and, in its ex- 
traterritorial effect by the ‘recognized 
principles of international law. 
International double taxation is by no 
means a modern invention. It is probably 
as old as taxation. But it had not seriously 
troubled the spirits before the second half 
of the 19th century, and, as the acute crisis 
it produces today in international relations, 
it did not begin to confront the nations be- 
fore the end of the World War. Is there 
anything in the written or unwritten law 
of nations to indicate a univ ersally recog- 
nized rule authoritatively assigning among 
nations, and thereby impliedly limiting, the 
jurisdiction to tax? The answer is very 
definitely in the negative regardless of 
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whether one considers the actual result of 
those international endeavors as it stands 
in 1938, or whether one consults the au- 
thorities on the subject. 


The text writers on international law and 
on the law of taxation do little to dispel 
this discouraging view of the present situa- 
tion. It points to the hardship and injus- 
tice caused by double taxation, but does 
not express any view as to the extent to 
which such taxation may be considered as 
a violation of international law. 


The law of nations not imposing any re- 
strictions on the exercise of sovereign tax- 
ing power, the rule in Burnet v. Brooks, 
supra might be explained as an application 
of the principle: ubi non est lex, ibt non est 
transgressio. It remains, however, to be 
seen whether national or international law 
may possibly yield any rule as to the limits 
of extraterritorial activity in general that 
is apt to have repercussions on extraterri- 
torial taxing power. 

All in all, national and international law 
may be taken to agree; there is no territo- 
rial boundary to national taxation, save for 
coercion, and even this restriction is less a 
principle of divine justice than a transla- 
tion of the very primitive law of force: 
sll . quia unusquisque tantum juris habet, 
quantum potentia valet.” (Spinoza, Tracta- 
tus Politicus). 

In speaking of “extraterritorial” taxation, 
we have to decide which of the many pos- 
sible senses we wish to apply to the term. 
Common usage and the language of the 
law practically identify it with ‘ ‘extrajuris- 
dictional” taxation. Clearly this is not an 
entirely adequate use, since taxation of citi- 
zens residing and earning all their income 
abroad, resident aliens with non-American 
income, and nonresident aliens with Amer- 
ican income, involves at least to some ex- 
tent an extraterritorial element. However, 
since the latter is not considered strong 
enough to endanger jurisdiction, it is neg- 
lected as compared with intraterritorial 
power at the root of these forms of taxa- 
tion. Thus the equation stands: extrater- 
ritorial—extrajurisdictional, with all the 
value judgment this implies. 


Due process already puts this country’s 
taxing power at a considerable disadvan- 
tage when compared with other nations. 
Many other countries do not recognize any 
legal obligation to the most arbitrary forms 
of taxation, particularly in the internationa 
domain. This country has decided to re- 
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nounce that privilege. The power to tax 
is deemed correlative, in principle and de- 
gree, tO some service actually or 
constructively rendered the taxpayer by 
governmental protection, whether he be a 
citizen or an alien, resident or not. There 
is, in OUr Opinion, no commandment of 
logic, equity, or reason to add to this vol- 
untary sacrifice another, equally uncalled 
for by the competent body of law, not to 
tax unless there be a corresponding physi- 
cal power. 


The taxability of nonresident aliens is 
probably the most controverted aspect of 
our problem. To a certain extent it has 
already been settled by the courts. We 
have repeatedly referred to Burnet v. 
Brooks, which creates a solid and extensi- 
ble foundation for extraterritorial estate 
taxation. The question now pending, of 
whether American bonds, not physically 
situated in this country at the time of de- 
cedent’s death, are subject to federal estate 
tax, should not cause insuperable difficul- 
ties. 

In the field of income taxation there is 
a discernible tendency to give the protec- 
tion factor increasing consideration. De 
Ganay v. Lederer, 250 U. S. 376, may still be 
explainable under the undiluted physical 
power theory, since the securities were held 
in this country. But Helvering v. Stock- 
holms Enskilda Bank, 293 U. S. 84, concern- 
ing the interest on a tax refund, goes 
straight to the heart of the problem, 7. ¢., 
the American origin of the income and the 
intent of Congress “to put money into the 
federal treasury,’ an objective that is not 
to be lost sight of by technical subtleties. 
In Lord Forres case, 25 B. T. A. 154 (1932), 
nonresident aliens were held liable to a fed- 
eral income tax on dividends they received 
from a British company which derived more 
than 50% of its income from sources within 
the United States. The dividends were held 
to bear the mark of their American origin, 
irrespective of how much they were com- 
mingled with funds from other sources. In 
Bence v. United States, 18 Fed. Supp. 848, 
plaintiff, a citizen as well as a resident of 
Great Britain, was the sole beneficiary of 
a British testamentary trust. The sums 
distributed to her by the trustee, consisting 
of dividends on the stock of a New York 
corporation, were deemed not to lose their 
identity until paid to the beneficiary, since 
the trust was a mere conduit. Both cases 
although not altogether inconsistent with 
the orthodox notion of jurisdiction, are 
noteworthy for their untechnical, economic 
viewpoint. 

Due process governs the quantitative as- 
pect of extraterritorial taxation and also 
controls the question of discrimination 
against aliens. For corporations special 
problems arise under due process. Politi- 
cal considerations may sometimes make it 
necessary to disregard the corporate entity 
and to go beyond the formal distinction 
between domestic and foreign corporations. 
If the reasons are plausible, it seems unob- 
jJectionable to distinguish corporations un- 
der foreign control from corporations 
under domestic control. Without such dis- 
tinction, many measures against foreign 
influence or foreign taxation, desirable and 
reasonable in themselves, would be futile. 


The taxpayer, for his individual relief and 
Protection will have to look elsewhere. He 
1S an interested but impotent spectator to 
the struggle between the two governments. 
Section 131 of the Federal Revenue Act 
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of 1936 seems to promise him the relief he 
wants. A United States citizen or a do- 
mestic corporation will be given credit 
against federal income tax for any income 
tax paid or accrued during the taxable year 
to any foreign country or to any possession 
of the United States. This credit, however, 
is not unlimited. The extent is defined by 
two proportions. It may exceed neither net 
income from sources within a foreign coun- 
try nor net income from sources without 
the United States. In effect, this means the 
corresponding American tax on the foreign 
income in the maximum credit. 

For the normal case of a business man, 
citizen and resident of the United States, 
subjected to a foreign income tax on busi- 
ness income actually earned in a foreign 
country, the meaning is clear. Some doubts, 
however, may arise on account of the vary- 
ing tax systems. If the credit depends up- 
on payment or accrual of an income tax, it 
is to be determined whether a particular 
foreign tax is really an income tax. Asa 
rule the Board of Tax Appeals gives this 
clause a rather broad construction, in con- 
formity with the legislative intent of re- 
lieving commercial activity from double 
taxation. Strictly speaking, it is a problem 
of the conflict of laws, and one may wonder 
whether an “income tax” must be a tax 
which, according to American law and eco- 
nomic conceptions, would be qualified as 
such, or whether it is exclusively the for- 
eign law that decides whether the tax paid 
or accrued is an “income” tax. The practice 
of the Board of Tax Appeals is carefully 
to weigh foreign expert opinion on whether 
the foreign country itself considers the tax 
an income tax. It examines this question 
ex officio. It thereby implicitly solves the 
conflict of laws in favor of the foreign law, 
the lex vectigalis, as we may call it, in pref- 
erence to the lex fort. 

The most reliable method of extending 
moderate assistance to American taxpay- 


the products or property of a country or 
community as is necessary for the support 
of its government by methods that are not 
in the nature of extortions, punishments or 
confiscation. Taxation is indispensable to 
the existence of every civilized government. 
It belongs to every independent sovereign- 
ty and is of necessity an essential to the 
support and maintenance of government. 
It is a fundamental nature and imperious 
necessity of all government as not to be 
restricted by mere legal fiction. 

Chief Justice Marshall in the famous case 
of McCulloch v. Maryland, 4 Wheat, 316-347, 
laid down some fundamental principles as 
to the power of taxation residing in the 
several states and vested in the United 
States. In concluding that the State of 
Maryland had not the right to tax the 
Bank of the United States, an instrumen- 
tality of the federal government, the fa- 
mous jurist said: “The people of all the 
states have created the general government, 
and have conferred upon it the general 
power of taxation. The people of all the 
states, and the states themselves, are rep- 
resented in Congress, and, by their repre- 
sentatives, exercise this power. When they 
tax the chartered institutions of the states, 
they tax their constituents; and these taxes 
must be uniform. But, when a state taxes 
the operations of the government of the 
United States, it acts upon institutions cre- 
ated, not by their own constituents, but by 
people over whom they claim no control. 
It acts upon the measures of a government 
created by others as well as themselves, 
for the benefit of others in common with 
themselves. The difference is that which al- 
ways exists, and always must exist, be- 
tween the action of the whole on a part, 
and the action of a part on the whole—be- 
tween laws of a government declared to be 
supreme, and those of a government, 
which, when in opposition to those laws, 
is not supreme.” 




















































ers is to follow the example set by trade 
agreements and to proceed through bilat- 
eral treaties. Particularly in the case of 
taxation of territorially American income 
by foreign powers, control can be effective 
only by means of a clarification of those 
basic concepts, such as “residence,” “es- 
tablishment,” etc., which are so susceptible 
to inequitable extension. And for such 
— mutual understanding is essen- 
tial. 

We stand no longer where we stood in 
the 18th century, when Lord Mansfield was 
justified in stating: “No country ever takes 
notice of the revenue laws of another.” 
Section 22 (b) (7) of the Federal Revenue 
Act of 1936 exempts “income of any kind, 
to the extent required by any treaty obli- 
gation of the United States;” the door to 
international compacts is wide open. The 
Franco-American agreement represents a 
commendable start. We cannot but share 
the hope expressed by a Frenchman in wel- 
coming the agreement: “Une hirondelle 
ne fait pas le printemps; mais elle annonce,” 
“one swallow does not make a summer, yet 
it announces it.” 


THE POWER TO TAX 


Herman M. Knoeller, Member of the Wiscon- 
sin Bar 


22 Marquette Law Review, April, 1938, 
p. 125-134 












Scientifically considered, taxation is the 
taking or appropriating of such portions of 


More recently the decisions indicate that 


a state’s power of taxation is as extensive 
as the range of subjects under which the 
power of the state government extends. 
As to such subjects, and except insofar as 
a state is limited or restrained by the pro- 
visions of the constitutions, national and 
state, its power of taxation, if exercised for 
a public purpose is general, unlimited and 
absolute and extends to all persons, prop- 
erty, and business within its jurisdiction. 


The argument has not infrequently been 


addressed to the Court “that the power to 


tax is the power to destroy,” with respect 
to the exercise of the powers of Congress. 
The Court was quick to note the weakness 
of this statement and it was soon stated: 
“This principle 1s pertinent only when there 
is no power to tax a particular subject and 
has no relation where such right exists.” 
In other words, the power to destroy which 
may be the consequence of taxation is a 
reason why the right to tax should be con- 
fined to subjects which may be lawfully 
embraced therein, even though it happens 
in some particular instance that no great 
harm may be caused by the exercise of the 
taxing authority as to a subject which is 
beyond its scope. Today the theory of the 
destructive power of taxation has been re- 
jected by modern thinkers, To say that 
“the power to tax is the power to destroy” 
is to describe not the purposes for which 
the taxing power may be used but the de- 
gree of vigor with which the power may be 
employed in order to raise revenue. As 
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early as 1927, Justice Holmes in one of the 
now famous opinions of “Holmes, Brandeis 
and Stone, JJ., dissenting,” stated: “It 
seems to me that the State Court was right. 
I should say plainly right, but for the effect 
of certain dicta of Chief Justice Marshall 
which culminated in or rather were founded 
upon his often quoted proposition that the 
power to tax is the power to destroy. In 
those days it was not recognized as it is 
today that most of the distinctions of the 
law are distinctions of degree. If the states 
had any power it was assumed that they 
had all the power, and that the necessary 
alternative was to deny it altogether. But 
this Court, which so often has defeated 
the attempt to tax in certain ways, can de- 
feat an attempt to discriminate or other- 


the basis of the federal power of taxation 
is the United States Constitution. 


THE FEDERAL INCOME TAX AND 
INTEREST FROM STATE AND 
MUNICIPAL BONDS 


Charles L. B. Lowndes, Professor of Law, 
Duke University 


3 Legal Notes on Local Government, May, 
1938, p. 345-348 


A particularly offensive feature of the 
immunity of interest from state and mu- 
nicipal securities from the federal income 
tax lies in the fact that the exemption op- 
erates unevenly and in favor of those whose 
incomes fall into the higher brackets. If 

















the power to tax. 























provided: 



































throughout the United States.” 














ers of taxation. 
The people are represented expressly and 























of Representatives. Therefore, 
fitting and proper that the Constitution 
provide that 
shall originate in the House of Represent- 
































cur with amendments as on other bills.” 
The failure of a_bill for raising revenue to 
originate in the House renders it fatal from 
a constitutional point of view. The fact 
that the Senate substituted a corporation 
tax for a plan of inheritance tax, as con- 
tained in the bill originally introduced in 
the House, was held not fatal for the reason 
that the bill properly originated in the 
House and the Amendment was pertinent 
and germane to the subject matter. 
The Supreme Court has held that moral 
obligations are included within the term 
“debts,” also, that Congress has no power 
to lay taxes to pay the debts of a state nor 
to provide by taxation for a state’s general 
welfare, nor to regulate and control the agri- 
cultural production of a state or states un- 
der the Agricultural Adjustment Act. 
However, “the question is not what 
power the federal government ‘ought to 
have’ but what powers in fact have been 
given by the people. It hardly seems nec- 
essary to reiterate that ours is a dual form 
of government; and in every state there 
are two governments—the State and the 
United States. Each state has all the gov- 
ernmental powers save such as the people, 
by their Constitution, have conferred upon 
the United States, denied to the States, or 
reserved to themselves. The federal union 
is a government of delegated powers. It 
has only such as are expressly conferred 
and such as are to be reasonably implied 
from those granted.” 
Taxation is an indispensable, inherent, 
and sovereign power of every independent 
government; it is a mode of raising revenue 
for a public purpose; the power to tax is 
no longer literally the power to destroy; 
even the states of the United States are 
limited inherently and restrained by con- 
stitutions, national and state, in the exer- 
cise of the power of taxation; the federal 
union is a government of delegated powers; 

































































































































































































































































wise go too far without wholly abolishing 
The power to tax is not 
the power to destroy while this Court sits.” 

The framers of the Constitution wisely 
“that Congress shall have the 
power to lay and collect taxes, duties, im- 
posts, and excises, to pay the debts, and 
provide for the common defense and gen- 
eral welfare of the United States; but all 
duties, imposts and excises shall be uniform 
This is the 
constitutional basis for all the federal pow- 


most intimately in Congress by the House 
it is only 
“all bills for raising revenue 


atives, but the Senate may propose or con- 






Jones has a taxable net income of $100,000, 
his federal income tax (leaving out of ac- 
count credits) amounts to $34,000. If 
Smith has a taxable net income of $20,000, 
his federal income tax is $2,060. If both 
Jones and Smith derive $10,000 from inter- 
est upon municipal or state securities, their 
respective taxes will be $28,100 and $700. 
By investing the same sums in tax-exempt 
securities, Jones saves $5,900 in federal in- 
come taxes, while Smith saves only $1,360. 
Under the current system, tax-exempt in- 
come is disregarded entirely in the compu- 
tation of the tax, which is tantamount to 
allocating it to the top brackets of the tax- 
payer’s income. 


As early as 1919, Senator Carter Glass 
in his annual report as Secretary of the 
Treasury with characteristic vigor declared 
that, 

It is intolerable that taxpayers should be al- 
lowed, by purchase of exempt securities, not 
only to obtain exemption with respect to the 
income derived therefrom, but to reduce the 
supertaxes upon their other income, and to have 
the supertaxes upon their other income deter- 
mined upon the assumption, contrary to fact, 
that they are not in possession of income derived 
from state aid municipal bonds. 


Nearly twenty years later, in an address 
before the National Tax Conference in Bal- 
timore, the Under Secretary of the Treas- 
ury, Roswell Magill, (15 Tax Magazine 
699) said: 

Instead of treating an individual’s taxable in- 
come as subject to the lowest rates in the surtax 
scale, and thus his tax-exempt income in effect 
as excluded from taxation at the next highest 
rates, reverse the process. Place his tax-exempt 
income at the bottom of the surtax scale, and 
superimpose his taxable income thereon. The 
tax-exempt income would be subjected to the 
higher rates applicable in the light of the tax- 
payer’s entire income status. 


Neither Senator Glass nor Dr. Magill 
seeks to tax exempt interest directly. They 
propose to use such receipts to determine 
the rate of tax upon taxable income. From 
both an economic and a legal point of view 
this is different from a direct tax upon tax- 
exempt interest. The problem is whether 
it is sufficiently distinct, from the view- 
point of the constitutional immunity of 
such interest, from the federal income tax. 

The plan to prorate tax-exempt interest 
equally between higher and lower brackets 
has an appealing element of equity. How- 
ever, it involves an element of discrimina- 
tion against this specific exemption. From 
a constitutional point of view it may pre- 
sent the same difficulties as the Treasury 
proposal to allocate interest to the lowest 
brackets of the tax. 

In National United Life Insurance Com- 
pany v. United States, 277 U. S. 508, where 
exempt interest was used to reduce the 
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taxpayer’s deductions from gross income, 
Mr. Justice McReynolds, speaking for the 
majority of a divided court, said this was 


unconstitutional. “One may not be sub- 
jected to greater burdens on his taxable 
property because he owns some that is 
free.” But the same jurist later upheld 
another provision of the federal income 
tax, which provided that interest paid on 
indebtedness incurred or continued to pur- 
chase or carry tax-exempt securities was 
not deductible. Ignoring the point that 
ownership of exempt property was used to 
increase the burden on taxable income, Mr, 
Justice McReynolds sustained the tax on 
the ground that it was necessary to pre- 
vent tax avoidance. 

In the Dravo Contracting Company case, 
58 Sup. Ct. 209, there was a sentence which 
encouraged Mr. Wood to believe 
“* * * that principles of constitutional law 
which have been regarded as settled for long 
periods of time, are not going to be swept aside 
by the court to meet the exigencies of the 


moment, or to suit the whims of the prevailing 
majority.”’ 


The comforting expression in question was 
this: 

“The uniform ruling in such a case has been 
that the interest upon government securities 
cannot be included in gross income for the pur- 
pose of an income tax computed on net income.” 


It is not as clear as is assumed that the 
Treasury proposal does include income 
from tax exempt securities “in gross income 
for the purpose of an income tax com- 
puted on net income.” It is equally argu- 
able that income from governmental 
securities is not included in gross income 
for the purpose of “an income tax computed 
on net income,” but merely to determine 
the rate at which net income should be 
taxed. An equivocal obiter dicta in a case 
in this field is a very tender reed upon 
which to lean. 

In Maxwell v. Bugbee, 250 U. S. 525, a 
New Jersey inheritance tax, which deter- 
mined the rate of tax upon property within 
New Jersey, by all of a decedent’s property, 
both within and without the state was held 
constitutional. The Court denied the tax 
was extraterritorial, because the property 
over which New Jersey had no jurisdiction 
was not being taxed, nor used to measure 
the tax, but solely to determine the rate of 
tax. Great Atlantic & Pacific Tea Company 
v. Grosjean, 301 U. S. 412, sustained the 
Louisiana chain store tax, which is imposed 
only upon chain stores within Louisiana, 
but whose rate is determined by all the 
stores in the chain, regardless of where 
they are located. 

In the field of intergovernmental immu- 
nities, however, the court has repeatedly 
sustained death taxes measured by net in- 
come from extraterritorial sources. Since 
the rate of tax can be determined by extra- 
territorial property, it can be determined 
by tax-exempt interest. 

As is true of most questions arising un- 
der a government of laws rather than men, 
the constitutionality of the proposal to 
determine the rate of tax upon taxable in- 
come by non-taxable income is a problem 
of men rather than law. The dialectic of 
the cases is equally persuasive, or lacking 
in appeal, both ways. Clearly the consti- 
tutionality of the Treasury plan should be 
judged on its political and economic merits 
rather than by conflicting and in some 
cases patently silly legalistic conceptions. 
Happily since there is no other way to 
solve the problem, it will be. 
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TAXPAYER’S REMEDIES — WASH- 
INGTON PROPERTY TAXES 


Breck P. McAllister, Associate Professor of 
Law, University of Washington, Seattle 


13 Washington Law Review and State Bar 
Journal, April, 1938, p. 91-130 


It is an idle matter to write about tax- 
payer’s remedies in generalities that are 
required if a particular procedural device 
is lifted from its setting as a part of the 
taxing machinery of a particular state or 
taxing authority. Procedural devices are 
simply a way of getting a particular ques- 
tion before a court. In some states the leg- 
islature has set out the remedies that must 
be pursued, while in others this task has 
been left to the courts, and in most states 
there is a combination of both. The legal 
armory of any court is full of a great 
variety of remedies that may be put to use 
when tax questions are involved. 


A great variety of procedural devices 
were developed largely by the courts prior 
to the anti-injunction statute of 1931 and 
took their place in the tax machinery of 
the state. That statute represented an im- 
portant shift in policy, but until it is con- 
sidered against the background of earlier 
available remedies it is difficult to under- 
stand the part it will play in the future. 


In any scheme of ad valorem property 
taxation, the steps that must be taken may 
be classified under three headings: (1) the 
assessment of the property subject to the 
tax, (2) the levy of the tax, and (3) the 
collection of the tax. The statutes pre- 
scribe the rule by which property is to be 
taxed. The rule, for present purposes, may 
be simply stated: Except as specifically 
exempted or otherwise taxed, all real prop- 
erty shall be listed and assessed in every 
even numbered year at 50% of its true and 
fair value in money on January 1 of that 
year, and all personal property shall be 
similarly listed and assessed every year. 
The tax is levied on this assessed value. 


The assessor is required to complete the 
performance of his manifold important 
duties by May 31 of each even-numbered 
year, and on the first Monday of July of 
each year he must file his assessment books 
with the County Board of Equalization. 
Up to this point the contacts between the 
assessor and the taxpayer may have been 
ye or few or there may have been none 
at all, 


The next step is the equalization of the 
assessor’s values by a County Board of 
Equalization in each county meeting on 
the first Monday in July. The State Board 
of Equalization composed of the members 
of the State Tax Commission, is required 
to meet on the first Tuesday in September 
and may remain in session for not more 
than twenty days. Its task is to examine 
the returns from the County Boards and 
returns of the Tax Commission showing its 
assessment of the operating properties of 
the public utilities under its jurisdiction. 
Apart from the operating properties of pub- 
lie utilities, the State Board has no power 
to deal with the value of any particular 
piece of property. However any taxpayer 
may be heard as to any matter falling 
within the Board’s jurisdiction. 


At this point the taxpayer has had an 
opportunity to be heard before the County 
Board. If he is still aggrieved he may 
Within ten days after the County Board has 
acted, appeal to the State Tax Commission. 


Between the time when the assessor has 
transmitted the assessment list to the Coun- 
ty Board in July and the third Monday in 
November following, the assessor may dis- 
cover errors in his list. He is required to 
make record of all “errors in description, 
double assessments, or manifest errors in 
assessment” at the time he extends the 
various levies on his rolls. These errors 
must be filed with the County Board on the 
third Monday in November. A similar 
meeting of the County Board is held in 
April. At this meeting the County Board 
is reconvened for the purpose of consider- 
ing similar errors that may be reported to 
it by the county treasurer, and its powers 
are limited to the correction of such errors. 

The April Board also has certain powers 
with respect to the discovery and correc- 
tion of false statements of personal prop- 
erty made by taxpayers or the failure of 
the assessor to make return of any prop- 
erty, Or an erroneous return made by the 
assessor. If it should turn out that any 
tax or any portion of any tax cannot be 
collected because of some error in the 
original taxing forces, or it is recovered by 
the taxpayer after payment for some such 
error, then there is a provision for the re- 
assessment and re-levy of the tax in the 
year following entry of judgment adjudg- 
ing the tax void. 

_As applied to the property tax, a levy 
simply means the determination by some 
properly authorized public body of the 
amount of money required to be raised for 
public purposes and the translation of that 
into a millage figure which, when applied 
to the values shown on the current assess- 
ment list of all property, will produce the 
amount of money required. 

The county treasurer is the collector of 
all property taxes. The procedure that he 
must follow is, of course, fixed by statute 
and the statutes are many and their details 
unimportant for present purposes. 

As far as personal property taxes are 
concerned, the procedure begins by mailing 
notice to the taxpayer on the fifteenth day 
of February following the levy of the tax. 
If the taxes are not paid when due they 
become delinquent, and the county treas- 
urer may at once and without demand or 
notice distrain enough of the taxpayer’s 
personal property to pay the tax. 


If the taxpayer has any grievance to as- 
sert against the validity of the tax he must 
take the initiative to assert it either by pay- 
ing the tax under protest and asserting 
his grievances in a suit to recover this 
amount or by attempting to secure an in- 
junction against the sale. In the case of 
real property taxes the procedure is quite 
different. The amount of the tax is a lien 
on the real property and the lien attaches 
on the first day of March of the year in 
which the taxes are levied. Unlike the 
machinery for collecting the personal prop- 
erty tax, this machinery gives the taxpayer 
an opportunity to present his grievances to 
the court before there can be any sale of 
the land. 


It is well settled that if a taxpayer volun- 
tarily pays any tax he may not later sue to 
recover the amount paid and it does not 
matter whether he claims the tax paid 
was utterly void or merely that it was exces- 
sive in amount, or that payment was made 
under a misapprehension of a matter of 
law or of fact that was not corrected until 
after payment had been made. This is a 
doctrine of repose which has always been 


tempered with the proposition that if pay- 
ment had been made under protest the 
case would be different. 

A taxpayer may wish to secure a judi- 
cial determination of the validity or the 
proper amount of a tax before he pays it. 
The use of the bill in equity to enjoin the 
collection of a tax alleged to be illegal in 
whole or in part goes back to early days 
and was in part governed by statute. 

Another form of action that was fre- 
quently employed was an action to reduce 
the assessed value of a piece of property. 
In this action the taxpayer prayed for an 
order of the court fixing the value of the 
property. 

A bill to remove a cloud in title to prop- 
erty is very much like the actions discussed 
above. Such an action has been brought 
by one claiming ownership against every- 
one claiming an adverse interest in the 
property and the tax claim was treated 
as such an adverse interest. 

The statutory requirement of a tender 
was broadly construed to apply to “all ac- 
tions or proceedings attacking the legality 
of any tax,” and in that way the last two 
forms of action in which an injunction, as 
such, was not asked for were brought with- 
in the statute. In the cases in which a 
tender was required the court was not 
strict as to the tender itself. 

There was a time when it looked as 
though the writ for certiorari or review 
might become an important procedural de- 
vice for invoking judicial review of at least 
some of the actions of taxing officers and 
boards, but it was not long before its limi- 
tations were recognized and even before 
the 1931 statute it was of little importance. 
The court had little difficulty in deciding 
that this writ might issue from the Supe- 
rior Court to a Board of Equalization. The 
disposition of the writ of certiorari was 
tempered by the court when it pointed out 
at some length that an original action on 
the equity side of the court could not be 
met by these difficulties. 

The writ of mandamus or mandate, like 
the unit of certiorari is both statutory and 
constitutional, but although it is of limited 
utility in tax matters, it does have certain 
uses. In a recent case the court seemed 
to feel that the writ might issue to a tax 
body to require it to expunge from its rec- 
ords certain proceedings that it had taken 
on the ground that the proceedings were 
unconstitutional, 

The writ of prohibition is defined by stat- 
ute as the counterpart of the writ of manda- 
mus. It is plainly designed to be used to 
determine whether a given person or body 
is acting within or in excess of its juris- 
diction and in tax matters this gives it a 
very limited utility. 

At an early date the court said rather 
broadly that a defense would prevail only 
when the error complained of “operated to 
the injury of the complaining party, and is 
incurable by any judgment that can be en- 
tered in the foreclosure proceedings.” There 
are certain defenses, however, that will 
prevail. Payment of course is a good defense. 

In 1931 the Legislature undertook to re- 
quire taxpayers who had grievances that 
they wished to present before a court to 
pay first and argue in court later. The 
statute first prohibits the issuance of in- 
junctions to restrain “the collection of any 
tax or any part thereof, or the sale of any 
property for non-payment of any tax or 


(Continued on page 476) 







































































































































































































































































































































































































































































































































































Status of State General Sales Taxes as of July 1, 1938 


Prepared by Neil H. Jacoby, Assistant Professor of Finance, University of Chicago; Author, Retail Sales Taxation 


ALABAMA 


Gross Receipts Tax— 


Legal Citation—Laws of 1936-1937. Special 
Session, Act No. 126 as amended to date. 
Sales tax first adopted in 1936. 


Basis of Tax—Privilege of engaging in busi- 
ness of selling tangible personal property 
at retail, or conducting places of amuse- 
ment.? 


Measure of Tax—Gross sales or gross receipts. 


Rate of Tax—2% (Rate of %% applicable to 
sales of automotive vehicles.) 

Administration of Tax—Return of taxpayer 
verified by State Tax Commission. Collec- 
tion by State Tax Commission. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding calen- 
dar month, or preceding quarter, if monthly 
tax is $10 or less, or preceding calendar year 
if quarterly tax is $10 or less. All must 
file annual returns. 

Date Return Is Due—Within 20 days after 
calendar month or quarter, or 30 days after 
year. 

Date Tax Is Due—Same as returns. 

Exemptions—Receipts from the following are 
exempt: (1) insurance companies paying 
premiums tax, (2) building and loan asso- 
ciations and banks, (3) farm products, (4) 
payments under insurance or annuity con- 
tracts, (5) used automobiles, (6) school 
text-books, (7) hospitals, (8) gasoline, lubri- 
cating oils, cigars, cigarettes, alcoholic bev- 
erages, utility services, and mines on which 
excise tax is paid, (9) certain staple foods 
and school lunches, (10) amounts received 
by manufacturers, compounders, processors, 
producers in carload lots, (11) construction, 
repair, towage or pilotage of vessels or 
barges. 


ARIZONA 


Occupational Gross Income Tax— 


Legal Citation—Laws of 1935, chapter 77, as 
amended to date. Sales tax first adopted 
in 1933. 

Basis of Tax—Privilege of engaging in busi- 
ness activities in the State. 

Measure of Tax—‘‘Gross Income’”’ or ‘‘Gross 
Proceeds of Sale,’’ defined to mean the value 
proceeding or accruing from the sale of 
tangible personal property without any de- 
duction on account of the cost of property 
sold, expenses of any kind, or losses. Cash 
discounts taken, and refunds not included. 

Rate of Tax—2% on retail sales, hotels, re- 
sorts, apartment and office rentals, garages, 
credit and collection agencies, theatres and 
amusements; 1% on motor vehicle carriers, 
mining, utilities, pipe lines, private car 
lines, publishers, printers, advertising, res- 
taurants, contracting; %4 of 1% on manufac- 
turing, packing or preparing for sale 
livestock and agricultural products, poultry 
products, poultry and stock feed sold by 
wholesalers to consumers, slaughtering, 
packing, processing and compounding meat 
products. 

Administration of Tax—Return of taxpayer 
verified by State Tax Commission; collection 
made by State Tax Commission. 

Disposition of Tax—After deducting costs of 
administration, 15% of proceeds to State 
Board of Social Security and Welfare; the 
remainder to State General Fund. 

Period Covered by Return—Preceding calen- 
dar month, and preceding tax year ending 
Dec, 31. 

Date Return Is Due—On or before 15 days 
after end of each month and within 30 days 
after end of year. 





1Tax is also made applicable to tangible per- 
sonal property brought into and kept in the 
state more than 24 hours. 





Retail Sales Tax— 





Retail Sales Tax— 


Date Tax Is Due—Same as returns. 

Exemptions—The following are exempt: (1) 
motor fuel on which excise tax has been 
paid, (2) common or contract carriers of 
persons or property, (3) transactions non- 
taxable by United States law and State 
Constitution. 


ARKANSAS 


Legal Citation—Laws of 1937, Act 
amended to date. 
in 1935. 


Basis of Tax—Sale of tangible personal prop- 
erty at retail (including sales by places 
serving meals, sales by auctioneers and 
funeral directors, and sales of photostats 
and blue prints), admissions, water, gas, 
electrical energy, and telephone and tele- 
graph services. 

Measure of Tax—Gross proceeds of retail sales. 

Rate of Tax—2%. 

Administration of Tax—Assessment and col- 
lection under jurisdiction of Commissioner 
of Revenue. 

Disposition of Tax—3% for administration; 
7% up to $350,000 each year beginning 
1937-38 to textbook fund, excess to other 
funds; 8% up to $500,000 each year begin- 
ning 1938 to homestead tax exemption fund; 
10% to charitable institutions fund; 25% 
to welfare fund; 50% to common school 
fund; local, none. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—i5th day of each cal- 
endar month. Annual report due Feb. 1. 

Date Tax Is Due—Same time as returns. 

Exemptions—Sale of cotton, seed cotton, lint 
cotton, baled cotton, producers of agricul- 
tural or horticultural products selling their 
own produce. 


154 as 
Sales tax first adopted 


CALIFORNIA 


Legal Citation—General Laws of 1931, Sup- 
plement of 1933, Act 8493, as amended by 
Supplement of 1935, Act 8493, as amended 
to date. Sales tax first adopted in 1933. 
(See also Use Tax below.) 

Basis of Tax—Privilege of selling tangible per- 
sonal property at retail. 

Measure of Tax—‘‘Gross Receipts’’ defined as 
the total amount of the sale price of the 
retail sales of retailers, including any serv- 
ices that are a part of such sales, valued 
in money, whether received in money or 
otherwise, including all receipts, cash, cred- 
its and property of any kind or nature, and 
also any amount for which credit is allowed 
by the seller to the purchaser. 

Rate of Tax—3%. Retailer’s license fee of 
$1.00. 

Administration of Tax—Assessment by un- 
sworn return of taxpayer, verified by State 
Board of Tax Administration. Collection 
under direction of State Board of Equaliza- 
tion. 

Disposition of Tax—All to State Retail Sales 
Tax Fund. 

Period Covered by Return—Preceding quarter- 
year. Board may by regulation require 
other returns covering different periods. 

Date Return Is Due—On or before 15th day 
of month succeeding each quarter. 

Date Tax Is Due—Same time as return. 

Exemptions—Receipts from the following 
sales are exempt: (1) nontaxable by pro- 
hibitions in the United States or State con- 
stitutions, (2) gas, electricity and water, (3) 
gold bullion, (4) property used for public 
works in the performance of contracts made 
prior to August 1, 1933, (5) food products, 
(6) motor vehicle fuel, (7) ships of more 
than 1,000 tons burden. 
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Use Tax— 


Legal Citation—General Laws of 1931, Supple- 
ment of 1935, Act 8495a, as amended to date, 
This tax first adopted in 1935. 

Basis of Tax—Storage, use or other consump- 
tion of tangible personal property. (Sup- 
plementary to Retail Sales Tax Act. Tax 
is collectible through retailers maintaining 
a place of business in the State; otherwise, 
it is payable by users or consumers.) 

Measure of Tax—Sales price of tangible per- 
sonal property sold to storer, user or con- 
sumer. 

Rate of Tax—3%. 

Administration of Tax—By return of taxpayer 
verified by State Board of Equalization; col- 
lection under supervision of State Board of 
Equalization. 

Disposition of Tax—State Retail Sales Tax 
Fund; local, none. 

Period Covered by Return—Preceding quarter- 
year. Board may by regulation require re- 
turns for other periods. 

Date Return Is Due—On or before 15th day 
of month succeeding each quarter. 

Date Tax Is Due—Same time as return. 

Exemptions—(1) Property on which the sales 
tax has been paid, (2) nontaxable by the 
constitution or laws of the United States 
or California, (3) gas, electricity and water, 
(4) gold bullion, (5) property used for the 
performance of a contract on public works 
executed before August 1, 1933, (6) motor 
vehicle fuel, (7) food products, (8) news- 
print, (9) ships of more than 1,000 tons 
burden. 


COLORADO 


Retail Sales Tax— 


Legal Citation—Laws of 1937, Chapter 230, as 
amended to date. Sales tax first adopted 
in 1935, 

Basis of Tax—Privilege of selling tangible 
personal property at retail. 

Measure of Tax—Amount paid or charged for 
sales and purchases at retail of tangible 
personal property upon intrastate telephone 
and telegraph service, gas and electricity 
sold for domestic and commercial consump- 
tion and on the amount paid for meals, in- 
cluding cover charges. 

Rate of Tax—2%. 

Administration of Tax—Assessment and col- 
lection made by State Treasurer. 

Disposition of Tax—All to State Emergency 
Relief Fund. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—On or before 15th day 
of each calendar month. 

Date Tax Is Due—Same time as returns. 

Exemptions—(1) Commodities on which there 
is a federal or state excise or sales tax 
exceeding 1214%; (2) sales to U. S. Gov- 
ernment or Colorado or any of its political 
subdivisions; (3) sales to religious, char- 
itable or eleemosynary corporations; (4) 
nontaxables by prohibition of U. S. or 
Colorado law. 


Service Tax— 


Legal Citation—Laws of 1937, Chapter 240, 
as amended to date. 

Basis of Tax—Services of persons engaged in 
amusement enterprises, contractors, repalr- 
ers, laundries, cleaners, barber shops, 
beauty parlors, printers, banks, advertising 
agencies, hotels and camp operators and 
professional and technical services. : 

Measure of Tax—Amount charged for service. 

Rate of Tax—2%. License fee $1.00. 

Administration of Tax—Taxpayers’ returns 
verified by State Treasurer. Collection by 
State Treasurer. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding calen- 
dar month. 
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Use Tax— 
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Date Return Is Due—15th of each month. 

Date Tax Is Due—15th of each month. 

Exemptions—The following are exempt: (1) 
services which are already subject to an ex- 
cise tax under the laws of Colorado or the 
United States, (2) services rendered by re- 
ligious, charitable or eleemosynary corpora- 
tions, and (3) services which are nontaxable 
by prohibitions of the United States. 








Legal Citation—Laws of 1937. Chapter 230, 
Art. VI. Use tax first adopted in 1936. 


Basis of Tax—Use, storage or consumption in 
the state of tangible personal property pur- 
chased at retail subsequent to effective date 
of Act, excepting 


(a) Property, sale of which is taxable under 
Retail Sales Tax Act. 

(b) Property purchased for resale. 

(c) Motor fuel. 

(d) Property of a non-resident temporarily 
residing in state. 

(e) Property subject to federal or state ex- 
cise taxes of 12% per cent or more of 
sales price. 

(f) Property used by manufacturers which 
becomes an ingredient of property re- 
sold by them. 

(g) Electricity, coal, coke, fuel oil or gas 
for industrial use. 


Measure of Tax—Purchase price. 
Rate of Tax—2%. 


Administration of Tax—Taxpayers’ returns 
verified by State Treasurer. Collection made 
by State Treasurer. 


Disposition of Tax—Not to exceed 10% of re- 
ceipts to Treasurer for administration. Re- 
mainder to State Public Welfare Fund. 


Period Covered by Return—Preceding calen- 
dar month. 


Date Return Is Due—On or before 15th day 
of each month. 


Date Tax Is Due—Same time as return. 


Exemptions—(1) Commodities on which there 
is a federal or state excise or sales tax 
exceeding 121%4%, (2) sales to United States 
Government, Colorado, or any of its po- 
litical subdivisions, (3) sales to religious, 
charitable or eleemosynary corporations, 
(4) nontaxables by provisions of United 
States or Colorado law. 


CONNECTICUT 


Unincorporated Business Gross Income 
Tax— 


Legal Citation—General Statutes of 1930. 
Chapter 75, Supplement of 1935, Chapter 75. 
as amended to date. Tax first adopted in 
1921, 


Basis of Tax—Privilege of carrying on un- 
incorporated mercantile, manufacturing, 
amusement or motor transportation busi- 
ness, 

Measure of Tax—Gross 
sources within State. 
Rate of Tax—Manufacturing, motor transpor- 
tation, amusement or retail business, $1 
each on $1,000 or fraction thereof of gross 
income; wholesale business, 25¢ on each 
$1,000 or fraction thereof of gross income. 
Administration of Tax—Assessment by Tax 
Commissioner and _ collection by State 

Treasurer. 

Disposition of Tax—State, 50%; local, 50% 
(distributed according to population). 

Period Covered by Return—Year last preced- 
ing the close of taxpayer’s income year 
(Dec. 31 unless otherwise permitted). 

Date Return Is Duwe—Within 75 days of close 
of taxpayer’s income year. ‘‘Tax year” 
ends December 31, or taxpayer may use own 
accounting period optionally on approval by 
Commission. 

Date Tax Is Due—Same time as returns. 

Exemptions—Interstate commerce, businesses 

that do not employ one or more assistants 

or supply materials. 


income from. all 


Manufacturers’ and Merchants’ License 


Business Privilege Tax— 





STATUS OF STATE GENERAL SALES TAXES 


DELAWARE 






Tax— 


Legal Citation—Revised Code of 1935, Chap- 
ters 6 and 26, as amended to date. Tax first 
adopted in 1915. 


Basis of Tax—Privilege of engaging and con- 
tinuing to engage in the occupations of 
manufacturing, and of buying and selling 
goods at wholesale and retail. 


Measure of Tax—Flat tax plus gross value of 
purchases or sales. 


Rate of Tax—Merchants, $5 plus 1/10% of 
aggregate cost value of merchandise in 
excess of $5,000; manufacturers, 1/40% of 
aggregate gross receipts; wholesalers of 
grain, fruit and vegetables, $5 plus 2/10% 
of aggregate cost value of commodities pur- 
chased. 

Administration of Tax—Self-assessment by 
taxpayers under affidavit; collection under 
supervision of State Tax Department. 

Disposition of Tax—State, all; local, none. 

Period Covered by Return—Entire year last 
preceding June 1 annually. 

Date Return Is Due—On or before June 1 an- 
nually. 

Date Tax Is Due—On or before June 1. 

Exemptions—Distillers, brewers and manu- 
facturers of alcoholic liquor, manufacturers 
or producers of steam, gas, electricity for 
heat, light or power; farm products for 
home consumption or market purposes. 


DISTRICT OF COLUMBIA 


Legal Citation—Title VI, Act No. 314, Public 
Acts of 1937, as re-enacted by Act No. 519, 
Public Acts of 1938, as amended to date. 

Basis of Tax—Privilege of engaging in busi- 
ness. 

Measure of Tax—Gross receipts. 

Rate of Tax—License fee $10 plus tax on 
gross receipts in excess of $2,000 as follows: 

(a) Dealers in goods, wares and merchandise: 

Sales price does not exceed 3% 
in excess of cost asa ae. PO OE 1% 
Sales price exceeding 3% but not 
6% in excess of cost ..2/10 of 1% 
Sales price exceeding 6% but not 
9% in excess of cost .. 3/10 of 1% 
Sales price exceeding 9% in ex- 
oa eee 4/10 of 1% 
(b) Gross receipts from all other businesses 
are taxed at the rate of 4/10 of 1%. 

Administration of Tax—Statement filed with 
Assessor during month of July. Application 
for license to Commissioner of the District. 

Disposition of Tax—General Fund of the Dis- 
trict. 

Period Covered by Return—Fiscal year July 1 
to June 30. 

Date Return Is Due—License application dur- 
ing May; statement during July. 

Date Tax Is Due—The privilege tax is due 
July 1, but may be paid without penalty 
to the Collector of Taxes in equal semi- 
annual installments in October and April 
following. 

Exemptions—The following are exempt: News- 
papers and magazine sales less than $2,000 
for preceding calendar year; gross receipts 
less than $2,000; railroad, express, steam- 
ship or air transportation companies; em- 
ployees paid by wages or commissions; 
banks and trust companies, bonding compa- 
nies, building and loan associations and 
public utilities already paying a tax on 
gross receipts; insurance companies that 
pay a tax on premiums. 


ILLINOIS 


Retailers’ Occupation Tax— 

Legal Citation—Chapter 120, Secs. 440-453, 
Smith-Hurd Revised Statutes of 1935, as 
amended to date. (See Public Utility Tax, 
below.) Sales tax first adopted in 1933. 
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Basis of Tax—Privilege of engaging in the 
business of selling tangible personal prop- 
erty at retail. 


Measure of Tax—'‘‘Gross receipts,’’ or total 
selling price or amount of a sale, including 
consideration for a sale valued in money, 
whether received in money or otherwise, 
including cash, credits, services and prop- 
erty of every kind and nature. 

Rate of Tax—3%. 

Administration of Tax—Sworn return of tax- 
payer verified by Department of Finance. 
Collection made by State Department of 
Finance. 

Disposition of Tax—All to state. 


Period Covered by Return—Preceding calen- 
dar ‘month. 


Date Return Is Due—On or before 15 days 
after end of each calendar month. 

Date Tax Is Due—Same time as returns. 

Exemptions—Sales protected by the Federal 
Constitution and isolated or occasional sales 


by persons not engaged in business as re- 
tailers are not taxed. 


Public Utility Tax— 


Legal Citation—Chapter 120, Secs. 469, 470, 
Smith-Hurd Revised Statutes, as amended 
to date. 


Basis of Tax—Privilege of transmitting tele- 
phone or telegraph messages, or of en- 
gaging in the business of distributing, 
supplying, furnishing or selling water, gas 
or electricity to persons and not for resale. 

Measure of Tax—Gross receipts. 

Rate of Tax—2%. 

Administration of Tax—Return of public util- 
ity, verified by State Department of Fi- 
nance; collection under jurisdiction of State 
Department of Finance. 

Disposition of Tax — State General Revenue 
Fund. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Dwe—On or before 15th day 
of each calendar month. 

Date Tax Is Due—Same time as returns. 

Exemptions—Transactions in interstate com- 
merce, or otherwise protected by Federal 
Constitution and Laws, and gross receipts 
subject to the Retailers’ Occupation Tax. 


INDIANA 


Gross Income Tax— 


Legal Citation—Burns’ Annotated Statutes of 
1933, Title 50, Secs. 64-2601—64-2629, as 
amended to date. Sales tax first adopted 
in 1933. 

Basis of Tax—Engaging in business in the 
State. 

Measure of Tax—Entire gross income of all 
residents, and such gross income of non- 
residents as is derived from sources within 
Indiana. 

Rate of Tax—Display advertising, wholesale 
sales 4% of 1%; retailers, public utilities, 
banks, etc., and all other income, 1%. 

Administration of Tax—Sworn return of tax- 
payer, verified by Department of Treasury; 
collection under supervision of Department 
of Treasury. 

Disposition of Tax—aAll to State General Fund. 

Period Covered by Return—Preceding quar- 
ter-year, except where tax liability does not 
exceed $10 in any quarter-year, then pre- 
ceding year ending December 31. 

Date Return Is Due—On or before 15th day 
of month next succeeding close of each 
quarter; or on or before 30th day of month 
succeeding end of tax year (December 31) 
where annual return is made. 

Date Tax Is Due—Same time as returns. 

Exemptions—The following deductions may be 
made: (1) $3,000 annually for retail mer- 
chants, $1,000 annually for all other tax- 
payers; (2) income from interstate and 
foreign commerce, salaries, pensions and in- 
terest from U. S. government to the extent 
state taxation is prohibited by the U. S. 
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Constitution ;! (3) state or federal taxes col- | 


lected by agent; (4) income from sales to 
U. S. government, nontaxable under U. S. 
law; (5) amounts paid under insurance pol- 
icies or contracts, annuities, or endowments. 
Exceptions from tax: (1) Insurance com- 
panies paying a State tax of more than 1% 
on premiums, (2) companies, organizations, 
and corporations not organized for profit. 


IOWA 


Retail Sales Tax— 


Legal Citation—Chapter 196, Laws of 1937, as 
amended to date. Tax first effective in 1934. 

Basis of Tax—Sales of tangible personal prop- 
erty at retail to consumers or _ users; 
furnishing of gas, electricity, water and com- 
munication service; sale of admissions to 
places of amusement and athletic events. 

Measure of Tax—Gross receipts. 

Rate of Tax—2%. Retailers’ permit fee, 50¢. 

Administration of Tax—Returns of taxpayer 
subject to revision by State Board of Assess- 
ment and Review. Collection by State Board 
of Assessment ang Review. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding quarter 
year. 

Date Return Is Due—On or before 20 days 
after the end of each quarter. 

Date Tax Is Due—On or before 20 days after 
the end of each quarter. 

Exemptions—Gross receipts from the following 
sales are exempt: (1) property the state is 
prohibited from taxing under the constitu- 
tion or laws of the U. S. or Iowa; (2) fur- 
nishing of service or transportation service; 
(3) tangible personal property used for the 
performance of a contract on public works 
executed prior to March 9, 1934; (4) admis- 
sions to state, county and local fairs and 
gross receipts from religious, educational or 
charitable activities. Credits for special taxes 
paid, and worthless accounts are allowed 
against the amount of the tax. 


Use Tax— 

Legal Citation—Chapter 197, Laws of 1937, as 
amended to date. 

Basis of Tax—Use of tangible personal prop- 
erty purchased, excepting tangible personal 
property: (1) subject to retail sales tax; (2) 
in interstate commerce; (3) now specially 
taxed by state; (4) brought into state by a 
non-resident for own use; and, (5) not read- 
ily obtainable in Iowa and used by street 
railways. 

Measure of Tax—Amount of purchase price. 

Rate of Tax—2%. 

Administration of Tax—Taxpayers’ returns re- 
viewed by Board of Assessment and Review. 
Collection by State Board of Assessment and 
Review. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding quarter 
year. 

Date Return Is Due—On or before 20th day of 
month succeeding quarter. 

Date Tax Is Due—Same as returns. 

Exemptions—See exceptions listed under Basis 
of Tax, above. 





KANSAS 
Retail Sales Tax— 


Legal Citation—Chapter 374, Laws of 1937, as 
amended to date. Sales tax first adopted in 
1937, 

Basis of Tax—Privilege of engaging in the 
business of selling tangible personal prop- 
erty at retail, and of furnishing the follow- 
ing things or services: telephone or telegraph 
service; water, gas, electricity and heat for 
domestic or commercial consumption; meals 
and drinks; admissions. 

1Income derived by a manufacturing com- 

pany (domestic in this case) from the sale of 

its products in interstate commerce is not tax- 
able. J. D. Adams Mfg. Co. v. Storen et al., 

U. S. Sup. Ct., May 16, 1938, 








Compensating Tax— 


Retail Sales (Including Use) Tax— 
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Measure of Tax—Gross receipts. 

Rate of Tax—2%. 

Administration of Tax—Taxpayer’s return ver- 
ified by State Tax Commission. Collection 
made by State Tax Commission. 

Disposition of Tax—State: 3% to Retail Sales 
Tax Administration Fund. Balance to Retail 
Sales Tax Fund in State Treasury, out of 
which there is appropriated—$2,400,000 for 
social welfare per annum; $200,000 for 
crippled children per annum; $50,000 first 
year and $60,000 thereafter to employment | 
service account; $2,500,000 to state school 
aid fund. 80% of balance to counties. 

Period Covered by Return—Preceding calendar | 
month. 

Date Return Is Due—20th day of each month. | 

Date Tax Is Due—Same as return. 

Exemptions—(1) Power, fuel and lubricants; 
(2) casual or isolated sales; (3) sales to/| 
manufacturers, producers, or compounders; 
(4) sales of livestock feed, seed or seedlings; 
(5) sale of like services; (6) admissions to 
state, county, district and local fairs; (7) 
sales of property used for state, county. 
municipal, educational, religious or chari- 
table purposes; (8) commodities bearing a 
State excise tax; (9) sales to State, etc.; 
(10) constitutional exemptions; (11) inter- 
state sales; and (12) public works contracts. 


Legal Citation—Chapter 375, Laws of 1937, as 
amended to date. 

Basis of Tax—Privilege of using any article of 
tangible personal property purchased subse- 
quently to May 30, 1937, excepting: (1) prop- 
erty brought into state by non-resident for 
own use not exceeding 60 days; (2) property 
purchased other than at retail; (3) property 
already subjected to a retail sales tax, equal 
to or exceeding that imposed by this act; 
(4) property purchased during any calendar 
month the total value of which does not 
exceed $20; and, (5) property not subject 
to the retail sales tax. 

Measure of Tax—Purchase price paid by tax- 
payer. 

Rate of Tax—2%. 

Administration of Tax—Taxpayer’s return 
verified by State Tax Commission who also 
collect the tax. 

Disposition of Tax—Same as for Retail Sales 
Tax, above. 

Period Covered by Return—Preceding calendar 
month. 

Date Return Is Due—15th day of each calendar 
month. 

Date Tax Is Due—Same time as return. 

Exemptions—See list of exceptions under Basis 
of Tax, above. 


LOUISIANA 


Legal Citation—Act No. 2, Laws of 1938, as 
amended to date. 

Basis of Tax—Sale at retail, use, consump- 
tion, distribution, or storage for use and 
consumption in the State of each item of 
tangible personal property and the lease 
or rental of such property. 

Measure of Tax—Sale or use of tangible per- 
sonal property. 

Rate of Tax—1%. 

Administration of Tax—Collector of Revenue. 

Disposition of Tax—All to State. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—20th day of each month. 

Date Tax Is Due—Remittance accompanies 
return. 

Exemptions—The following sales are exempt: 
(1) used articles taken in trade; (2) natural 
gas, steam, water delivered to consumers 
through mains and conduits, electric power, 
newspapers, fertilizer and containers sold to 
farmers, and ship chandler’s supplies; (3) 
nontaxables by State or Federal constitu- 
tional restrictions; (4) property on which 
a tax has been collected by another State 
(if less than this tax, the difference must 





be paid); (5) farm products sold direct from 
the farm. 


MICHIGAN 


Occupational Retail Sales Tax— 


Legal Citation—Compiled Laws of 1929, Sup- 
plement of 1935. Secs. 3663-1(b-1)—3663-23, 
as amended to date. Sales tax first adopted 
in 1933. 

Basis of Tax—Privilege of engaging in the 
business of making sales of tangible personal 
property at retail. 

Measure of Tax—Gross proceeds, or amounts 
received in money, credits, property or other 
money’s worth in consideration of sales at 
retail. Credits or refunds for returned goods 
may be deducted. 

Rate of Tax—3%. Retailers’ license fee, $1.00, 

Administration of Tax—Return of taxpayer 
verified by State Board of Tax Administra- 
tion; collection also under supervision of 
State Board of Tax Administration. 

Disposition of Tax—All to State Treasury. 

Period Covered by Return—Preceding cal- 
endar month for monthly returns; preceding 
tax year for annual returns. 

Date Return Is Duwe—On or before 15th day of 
each month and on or before 30 days after 
end of the tax year. (Tax year is State 
fiscal year unless otherwise permitted.) 

Date Tax Is Due—Same time as returns. 

Exemptions—(1) $600 of gross sales of each 
taxpayer per year; (2) sales to U. S. Govern- 
ment or Michigan; (3) sales to charitable, 
religious or educational institutions not op- 
erated for profit; (4) commercial advertising 
produced upon special order. Sales for con- 
sumption or use in industrial processing or 
agricultural production are not included in 
“retail sale.’’ 


Use Tax— 


Legal Citation—Public Act No. 94, Acts of 
1937, as amended to date. Use tax first 
adopted in 1937. 

Basis of Tax—Privilege of using, storing or 
consuming tangible personal property in 
state after June 30, 1937, excepting prop- 
erty: (1) not subject to retail sales tax; 
(2) in interstate commerce or outside state’s 
jurisdiction; (3) brought into state by a non- 
resident; and, (4) already subject to a tax 
by another state equal to or greater than 
that imposed under this Act. (If less, then 
tax under this Act reduced by amount paid 
to other state.) 

Measure of Tax—Purchase price. 

Rate of Tax—3%. 

Administration of Tax—Return of taxpayer 
verified by State Board of Tax Administra- 
tion which also collects the tax. 

Disposition of Tax—All to state. 


Period Covered by Return—Preceding calendar 
month. 


Date Return Is Due—Within 15 days after 
each month. 


Date Tax Is Duwe—Same as returns. 


Exemptions—See exceptions listed under Basis 
of Tax, above. 


MISSISSIPPI 


Occupational Sales Tax— 


Legal Citation—Chapter 119, Laws of 1934, 
as amended to date. Sales tax first adopted 
in 1929. 


Basis of Tax—Privilege of engaging in busi- 
ness (personal, professional, and corporate 
with object of gain. 

Measure of Tax—Gross income or gross pro- 
ceeds of sales, without deduction of cost of 


property sold, expenses of any kind, or 
losses. 


Rate of Tax—2.5%, natural gas; 2%, retailers 
of tangible property, oil, limestone, sand, 
gravel or other minerals, timber, water or 
public sewerage systems, street railways, 
electricity and gas for other than industrial 
purposes, intrastate railroad, sleeping and 
palace car, express, pipe line, and motor 
vehicle transportation corporations, and any 

other business not specifically listed; 1%, 
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automobile dealers or agents, contractors, 
pasteurized milk, electricity and gas used 
for industrial purposes, and manufacturers 
of soft drinks, clay and cement products; 
1% of 1%, cottonseed oil mills, ice factories, 
manufacturers of drain tile and sewer pipe, 
and manufacturers not specifically taxed; 
14 of 1%, jobbers, manufacturers of feed and 
feed stuffs, and wholesalers of tangible 
property. Annual license fee of $1.00. 

Administration of Tax—Assessment and collec- 
tion made by State Tax Commission. 

Disposition of Tax—All to State. 

Period Covered by Return—Year last preced- 
ing close of tax year. (‘‘Tax year’’ ends 
December 31, or taxpayer may use own ac- 
counting period optionally on approval by 
Commission.) Preceding month and preced- 
ing quarter-year. 

Date Return Is Due—15th of each month and 
within 30 days after end of each year. 15th 
of each month following quarterly period 
for tax less than $10. 

Date Tax Is Due—With returns. 

Exemptions—(1) Insurance companies paying 
state premiums tax and persons paying sea- 
food and amusement tax; (2) building and 
loan associations, state, national and mutual 
savings banks; (3) nonprofit labor, agri- 
cultural and horticultural organizations; (4) 
fraternal benefit or lodge organizations; (5) 
charitable, religious, or educational organi- 
zations; (6) cemetery associations; (7) busi- 
ness, civic or welfare nonprofit leagues or 
organizations; (8) hospitals, infirmaries and 
sanitaria; (9) proceeds from cotton or cotton- 
seed; (10) amounts received as insurance 
death benefits or annuities; (11) school books 
and sales to schools; (12) fertilizers, seeds, 
boxes and crates used in agriculture; (13) 
farm or garden products; (14) packers, can- 
ners, bottlers and pickers of fruit and 
garden products; (15) proceeds of retail 
dealers in mules, horses and other livestock; 
and (16) codéperative nonprofit organizations 
distributing electrical current. 


Use Tax— 


Legal Citation—H. B. No. 730, Laws of 1938, 
as amended to date. 

Basis of Tax—Privilege of using, storing or 
consuming tangible personal property pur- 
chased at retail or produced or manufactured 
for commercial use, or rental, or dyed or 
cleaned or laundered or processed. 

Measure of Tax—Purchase price of goods. 

Rate of Tax—2%, retailers of tangible prop- 
erty, and any other business trade or pro- 
fession subject to the Privilege Tax Law and 
not listed below; 1%, automobile dealers or 
agents, pasteurized milk; % of 1%, wholesal- 
ers of tangible property, and jobbers. 

Administration of Tax—Chairman of the State 
Tax Commission. 

Disposition of Tax—All to State. 

Period Covered by Return—Month preceding 
return. 

Date Return Is Due—On or before 15th of each 
month. 

Date Tax Is Due—Remittance accompanies 
monthly report. 

Exemptions—The following are not taxed: (1) 
the use of articles by non-residents tem- 
porarily in State; (2) articles subject to 
gross sales tax; (3) articles exempted from 
gross sales tax; (4) property owned or used 
in furtherance of interstate commerce; (5) 
purchases totaling less than $50 per month 
or in the aggregate not exceeding $300 per 
year; (6) articles for household purposes; 
and (7) property of non-profit codperative 
associations distributing electrical current. 





MISSOURI 
Retail Sales Tax— 


Legal Citation—Committee Substitute for H. B. 
No. 6, page 552, Laws of 1937, as amended 
to date. Sales tax first adopted in 1934. 

Basis of Tax—Retail sale of tangible personal 
property; furnishing of admissions and seat- 
ing accommodations; sale of water, gas or 
electricity; transmission of telegraph or tele- 

Phone messages; furnishing of rooms, meals 





Occupational Gross Income Tax— 


or drinks; furnishing of transportation in- 
cluding sleeping accommodations. 

Measure of Tax—Amount paid or charged con- 
sumers. 

Rate of Tax—2%. 

Administration of Tax—Taxpayer’s return 
verified by State Auditor and collection made 
by him. 

Disposition of Tax—aAll to State. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—15th day of calendar 
month and 60 days after end of calendar 
year. 


Date Tax Is Due—Same as return. 


Exemptions—(1) Interstate and foreign com- 
merce; (2) nontaxable by state or federal 
constitutional restrictions; (3) motor fuel, 
fuel used to produce taxable utility services, 
feed for poultry or livestock and grain con- 
verted into foodstuffs ultimately subject to 
tax; and (4) religious, charitable, eleemosy- 
nary and penal institutions and relief 
agencies. 








NEW MEXICO 


Legal Citation—Chapter 73, Secs. 
Laws of 1935, as amended to date. 
tax first adopted in 1933. 

Basis of Tax—Privilege of doing business. 

Measure of Tax—Amount or volume of busi- 
ness done, as measured by gross receipts 
therefrom. 

Rate of Tax—2%, mining, quarrying or pro- 
ducing oil, natural gas, carbon dioxide gas 
and potash; retailers wares and commodities 
for consumption and not for resale; elec- 
tricity, gas not used for irrigation, manu- 
facturing etc.; intrastate telephone and 
radio messages including local business; 
transportation of people and property; the- 
atres, picture shows and radio; all profes- 
sional services; commissions of factors, 
agents or brokers; miscellaneous. % of 1%, 
manufacturers, refiners and smelters of oil, 
natural gas and potash; retailers of auto- 
mobiles and agricultural implements. % of 
1%, mining, quarrying, and refining other 
minerals than those specifically listed; elec- 
tricity or gas used for irrigation or manu- 
facturing; manufacturing, smelting, refining 
and distilling other products than those spe- 
cifically listed; retail sales of trucks and 
tractors. ™% of 1%, wholesalers of coal in 
carload lots, electricity or gas used in 
manufacturing or power purposes, and other 
products including alcoholic liquors and 
electricity to sell. All taxpayers pay license 
fee of $1.00. 

Administration of Tax—Taxpayers’ return ver- 
ified by Bureau of Revenue, which collects 
the tax. 

Disposition of Tax—Taxes, penalties, interest 
and license fees to State Treasurer and by 
him placed in Emergency School Fund. 
Amounts paid under protest shall be placed 
in Emergency School Suspense Fund. 
$25,000 and 3% of moneys collected for en- 
forcement expenses. $30,000 and moneys 
paid under protest, for refunds; local, re- 
mainder of moneys paid into Emergency 
School Fund to counties for support of pub- 
lic schools. 

Period Covered by Return—Preceding calen- 
dar month. Final return is summary of 
monthly returns for duration of Act. 

Date Return Is Due—On or before 15th day 
of the month, and within 30 days after 
June 30. 

Date Tax Is Due—On or before 15th day of 
month, and within 30 days after June 30. 

Exemptions—Receipts from (1) non-profit or- 
ganizations and societies, (2) farm products, 
(3) premiums collected by insurance com- 
panies on which state tax is levied, (4) sal- 
aries and wages, (5) school books, (6) 
hospitals, infirmaries and sanitaria, (7) in- 
terest, dividends or rentals, (8) newspapers 
and magazines but not advertising space, 
(9) gasoline or motor fuel, (10) building and 
loan associations and state and national 


101-407, 
Sales 
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banks, (11) water for irrigation, domestic, 
commercial or industrial purposes, (12) dor- 
mitories and dining halls of state educa- 
tional institutions, (13) interstate, foreign 
or commerce with Indian., and (14) sales 
to the nation, state or its political sub- 
divisions. 


NEW YORK CITY 


[Because of its large population; general sales 
taxes of New York City are included in this 
outline of State General Sales Taxes, al- 
though other municipal general sales taxes, 
effective in Charleston, W. Va., Kansas City, 
Mo., New Orleans, La., Philadelphia, Pa., 
St. Louis, Mo., and elsewhere are excluded.) 


Retail Sales Tax— 
Legal Citation—Laws of 1938, Local Law No. 


21, as amended to date. 
adopted in 1934, 


Basis of Tax—(1) Sale of tangible personal 
property at retail, except sales of specified 
food products, water delivered through 
mains and pipes, drugs and medicines sold 
upon physician’s prescription, and news- 
papers and periodicals; (2) sales of gas, 
electricity and steam, and gas, electric, 
steam, telephone and telegraph service, for 
domestic or commercial consumption; and 
(3) food, drink and entertainment in restau- 
rants, cafes and other establishments where 
entertainment, in addition to food and drink 
is furnished to patrons. 


Measure of Tax—‘‘Receipts’’ of vendor, who 
is made liable for collection of tax from 
consumers. ‘‘Receipts’’ means ‘‘total amount 
of sale price of all property and service 
valued in money, whether received in money 
or otherwise, including all receipts, cash, 
credits and property of every kind or na- 
ture, and also any amount for which credit 
is allowed by the seller to the purchaser.” 

Rate of Tax—2% on tangible personal prop- 
erty; 3% on gas, electricity, steam, tele- 
phone and telegraph service, on food, drink 
and entertainment, and on wines, liquors 
and alcoholic beverages. 

Administration of Tax—Return of vendor or 
person rendering taxable service verified by 
City Comptroller: collection under supervi- 
sion of Comptroller of the city of New 
York. 

Disposition of Tax—Local, all. State, none. 

Period Covered by Return—Quarter-year. 


Date Return Is Due—Within 15 days after ex- 
piration of period for which return is made. 

Date Tax Is Due—Same time as returns. 

Exemptions—Sales of (1) food for human con- 
sumption; (2) made to semi-public institu- 
tions; (3) exempt by state or federal 
constitutions. 


Sales tax first 


Gross Receipts Tax— 


Legal Citation—Laws of 1938, Local Law No. 
20, as amended to date. Tax first adopted in 
1934. 


Basis of Tax—Privilege of carrying on or ex- 
ercising for gain or profit within City of 
New York any trade, business, profession, 
vocation or commercial activity or financial 
business. 


Measure of Tax—(1) ‘‘Receipts’’ of a trade, 
business, profession, vocation or commercial 
activity, in excess of $15,000 per annum. 
(2) ‘‘Gross Income”’ of a financial business 
in excess of $5,000 per annum. 

Rate of Tax—(1) 1/16% of receipts. (2) 1/5% 
of gross income. ‘‘Gross receipts’? means 
gross amount of charge made without de- 
duction of costs. ‘‘Gross income’’ means 
gross amount of selling price received less 
cost of property sold. 

Administration of Tax—Sworn return of tax- 
payer, verified by Comptroller of City of 
New York; collection under supervision of 
Comptroller of City of New York. 

Disposition of Tax—All goes to New York 
City. 
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Period Covered by Return—Preceding quarter- 
year. 

Date Return Is Due—On or before 15 days 
after end of quarter. 

Date Tax Is Duwe—Same time as return. 

Exemptions—Services and transactions in the 
following are exempt: (1) United States 
or the City or State of New York; (2) 
charitable and religious corporations or as- 
sociations whose income is exempt by State 
of New York; (3) national banking asso- 
ciations, banks, trust companies and mutual 
savings banks subject to provisions of ar- 
ticles 2, 4, 5, 6 and 7 of the Banking Law; 
(4) corporations organized under the Co- 
6perative Corporations Law or agricultural 
cooperatives organized under the authority 
of the Federal Government; (5) sales or 
rents from real estate; (6) public utilities 
already taxed on gross receipts or income; 
(7) wages and salaries of individuals. 


Public Utilities Excise Tax— 


Legal Citation—Laws of 1938, Local Law No. 
22, as amended to date. Tax first adopted 
in 1934. 

Basis of Tax—Privilege of exercising its fran- 
chises, or of holding property or of doing 
business in the City of New York by a 
public utility or by any person engaging 
in the business of furnishing or selling gas, 
electricity, steam, water, refrigeration, tele- 
phone or telegraph service. 

Measure of Tax—‘‘Gross operating income,’’ 
or ‘‘gross income.”’ 

Rate of Tax—3%. Utilities supervised by De- 
partment of Public Service, 1%. Operating 
or leasing parlor or sleeping cars, or op- 
erating railways (other than street surface, 
rapid transit, elevated or subway), 3%. 

Administration of Tax—Sworn return of tax- 
payer verified by Comptroller of City of 
New York; collection made by Comptroller 
of City of New York. 

Disposition of Tax—State, none; local, all to 
separate fund within General Fund of City 
of New York. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—On or before 25th day 
of each month. 

Date Tax Is Due—Same time as return. 

Exemptions—None except that utilities sub- 
ject to this tax are not subject to gross 
income tax under Local Law No. 22 of 1937. 


Special Personal Property Tax— 


Legal Citation—Laws of 1938, Local Law No. 
28, as amended to date. Tax first adopted in 
1934, 

Basis of Tax—Ownership of specified items of 
personal property situated or owned in New 
York City, when (a) purchased after Jan- 
uary 1, 1934, (b) of a value more than $100 
quarterly, excepting building materials and 
supplies, (c) retail sales tax has not been 
paid on its sale to present owner, (d) not a 
bona fide work of art, (e) not manufactured 
in City of New York by a manufacturer who 
will pay Retail Sales Tax, (f) not pur- 
chased for a dealer’s stock held for resale. 
(This Act is complementary to the Retail 
Sales Tax Act.) 

Measure of Tax—Value of personal property, 
taken as actual purchase price, or as Comp- 
troller shall direct. 

Rate of Tax—2%. 

Administration of Tax—Self-assessment veri- 
fled by Comptroller; collection also under 
supervision of Comptroller of City of New 
York. 

Disposition of Tax—State, none; all to local 
unemployment relief fund. 

Period Covered by Return—Preceding quarter- 
year. 

Date Return Is Due—Within 15 days after end 
of each quarter. 

Date Tax Is Due—Same time as returns. 

Exemptions—The following are exempt: (1) 
purchases prior to July 1, 1938; 
erty other than building materials worth 
less than $100; (3) works of art and; (4) 


property exempt from or upon which the 


sales tax has been paid. 








Use Tax— 


(2) prop- 
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NORTH CAROLINA 


Occupational Sales Tax— 


Legal Citation—Code of 1935, Supplement of 
1937, chapter 371, as amended to date. Sales 
tax first adopted in 1933. 


Basis of Tax—Privilege of engaging or con- 
tinuing in business of merchandising. 


Measure of Tax—‘‘Gross Sales,’’ defined as 
sum total of all sales * * * reckoned at 
the price at which such sales were made, 
whether for cash or on time, and if on time, 
the price charged for such sales without 
allowance for each discount. 


Rate of Tax—3% of gross retail sales; 
of 1% of gross wholesale sales. Maximum 
tax on any article, $15. Permit fee of $1 
for all engaged in business subject to tax. 
Wholesalers pay annual license fee of $10. 


Administration of Tax—Return of taxpayer 
audited by Commissioner of Revenue; col- 
lection under jurisdiction of Commissioner 
of Revenue. 


Disposition of Tax—aAll to State General Fund. 
Period Covered by Return—Preceding month. 


Date Return Is Due—On or before 15th day 
of each month. 


Date Tax Is Due—Same time as returns. 


Exemptions—(1) Gasoline on which tax has 
been paid, (2) commercial fertilizer on which 
inspection fee is paid, (3) products of farms, 
forest, waters, mines and fresh milk, made 
by producers, manufacturers or fishermen, 
(4) sales to agencies of state or political 
subdivisions, (5) worthless accounts, (6) 
school books, and (7) articles for resale. 


1/20 


Legal Citation—Chapter 371, Sec. 405 (c), Gen- 
eral Revenue Act of 1937. 

Basis of Tax—Privilege of using the streets 
and highways. 

Measure of Tax—New or used motor vehicles 
purchased for use on highways or streets. 
Rate of Tax—3% of the sales or purchase 

price. 


Administration of Tax—Commissioner of Rev- 
enue. 

Disposition of Tax—All to State General Fund. 

Period Covered by Return—Returns not re- 
quired. 

Date Return Is Due—See above. 

Date Tax Is Due—At time of application for 
certificate of registration. 

Exemptions—If certificate is furnished that 


tax has been paid by dealer remission will 
be made to the purchaser. 


NORTH DAKOTA 


Retail Sales Tax— 


Legal Citation—Chapter 249, Laws of 1937, as 
amended to date. Sales tax first adopted 
in 1935. 

Basis of Tax—Privilege of selling tangible per- 
sonal property at retail, gas, steam, elec- 
tricity, water and communication service 
and admissions. 

Measure of Tax—Gross receipts. 

Rate of Tax—2%. Retailer’s permit 50¢. 

Administration of Tax—State Commission; 
collection under supervision of State Tax 
Commission. 

Disposition of Tax—All to State Treasury. 

Period Covered by Return—Preceding quarter- 
year. 

Date Return Is Due—On or before 20th day 
of the month following each quarter. 

Date Tax Is Duwe—Same time as returns. 

Exemptions—(1) Sales the state cannot tax 
because of U. S. law or state constitution, 
(2) transportation service, (3) contracts ex- 
ecuted before May 1, 1935, (4) tickets and 
admissions to state, county or local fairs 
and gross receipts from educational, reli- 

gious, or charitable activities, and (5) sales 

already subject to an excise tax. 
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OHIO 


Retail Sales Tax— 


Legal Citation—Secs. 5546-1 to 5546-23, Page’s 
General Code and Supplement of 1935, as 
last amended. (See also Use Tax, below.) 
Sales tax first adopted in 1934. 


Basis of Tax—Retail sale of tangible personal 
property. 


Measure of Tax—Amount of retail sale. 


Rate of Tax—Less than 9¢, no tax; 9¢ to 40¢, 
1¢ tax; 41¢ to 70¢, 2¢ tax; 71¢ to $1.00, 3¢ 
tax; more than $1.00, 3¢ tax on each $1.00 
of selling price and same schedule as above 
for fractional parts of $1.00. Vendor's li- 
cense fee, $1.00. 


Administration of Tax—Assessment by State 
Tax Commission; collection made by State 
Treasurer, his designated agents, and County 
Treasurers through sale of prepaid tax cards 
or receipts to retail vendors, who are held 
liable for collection of tax from consumers. 


Disvosition of Tax—County poor relief excise 
fund $4,000,000 in 1935 and 1936. Costs of 
administering this Act plus any additional 
amounts appropriated by Act of legislature 
to General Revenue Fund. 


Period Covered by Return — Semi-annual 
period. 

Date Return Is Due—3ist day of month fol- 
lowing close of semi-annual period. Semi- 
annual period begins July 1, and December 
31. 

Date Tax Is Due—Vendors required to pur- 
chase and keep on hand at all times pre- 
paid tax cards or receipts in suitable 
denominations and in amounts sufficient to 
supply the normal requirements of their 
business. 

Exemptions—(1) Sales to state or subdivisions, 
(2) food for human consumption off the 
premises, (3) sales of feed and seeds, (3a) 
newspapers and magazines shipped second 
class, (4) motor vehicle fuel, liquid fuel, 
(5) cigarettes, brewers’ wort and malt, (6) 
sales of beer, wines and spirituous liquors, 
(7) artificial and natural gas, electricity or 
water, etc., by public utilities subject to 
excise taxes, (8) casual or isolated sales, 
(9) sales exempt under Federal Constitution 
and transportation charges, (10) profes- 
sional, insurance or personal services in- 
volving sales for which no separate charges 
are made, (11) sales to charitable and re- 
ligious organizations, (12) explosives used 
in shooting oil or gas wells or coal mines, 
(12a) sales of food to students in school 
cafeterias, dormitories, fraternities, and 
sororities, (13) sales of hearses and ambu- 
lances for use outside state, ships and gas- 
filled dirigibles used principally in interstate 
commerce. 


Use Tax— 


Legal Citation—Secs. 5546-25 et seq., General 
Code, as amended. Use tax first enacted in 
1935. 

Basis of Tax—Storage, use or consumption of 
tangible personal property in Ohio, with 
respect to which Retail Sales Tax not paid. 
(This Act is complementary to the Retail 
Sales Tax.) 

Measure of Tax—Purchase price of property. 

Rate of Tax—Same as Retail Sales Tax. 
(See schedule.) 

Administration of Tax—Returns of persons 
using, storing or consuming, verified by Tax 
Commission; collection under jurisdiction of 
Tax Commission. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding quar- 
ter-year. 

Date Return Is Due—On or before 15th day 
of month succeeding quarter. 

Date Tax Is Due—Same time as returns. 

Exemptions—(1) Property subject to sales tax 
or to which the sales tax is strictly inap- 
plicable (see Retail Sales Tax, above), (-) 
property protected by Federal Constitution. 
(3) casual and isolated sales, (4) building 
materials contracted for prior to Jan. 6. 
1936. 





‘age’s 


low.) 


sonal 


» 40¢, 
0, 3¢ 
$1.00 
ibove 
"s li- 


State 
State 
yunty 
cards 

held 
mers, 
xcise 
ts of 
ional 
ature 


anual 


1 fol- 
Semi- 
mber 


pur- 
pre- 
table 
nt to 
their 


sions, 
' the 
(3a) 
cond 
fuel, 
, (6) 
uors, 
ty or 
ct to 
sales, 
ution 
ofes- 
s in- 
Arges 
d re- 
used 
Lines, 
chool 
and 
mbu- 
gas- 


‘state 


neral 
ed in 


on of 
with 
paid. 
te tail 


erty. 
Tax. 


rsons 
- Tax 
on of 
quar- 


day 


s tax 
inap- 
’ (2) 
ition, 
Iding 
n. 6, 





August, 1938 


OKLAHOMA 


Sales Tax— 


Legal Citation—Article 10, Chapter 66, Laws 
of 1937, as amended. Sales tax first adopted 
in 1933. 


Basis of Tax—Sales of specified services and 
other intangibles and sales of tangible per- 
sonal property at retail to consumers or 
users by those in business, those making 
occasional sales, and transients making sea- 
sonal sales. Specified services and intan- 
gibles comprise sales of: Tickets to 
amusements; natural and artificial gas, elec- 
tricity, telephonic service, telegraphic serv- 
ice, service in radiocasting, foods, drinks, 
confections, printing, hotels, storage or 
parking privileges and advertising. 


Measure of Tax—Gross receipts or gross pro- 
ceeds of sales, whether received in cash or 
in other valuable considerations. 

Rate of Tax—2%. 

Administration of Tax—Sworn return of tax- 
payer audited by State Tax Commission; 
collection under supervision of State Tax 
Commission. 

Disposition of. Tax—3% to State Tax Com- 
mission, 97% to State Assistance Fund. 
Period Covered by Return—Preceding calen- 

dar month. 

Date Return Is Due—On or before 15th day 
of each calendar month. 

Date Tax Is Due—Same as returns. 

Exemptions—(1) Motor vehicles, (2) non- 
intoxicating beverages, (3) cigarettes, (4) 
petroleum or natural gas except when sold 
to consumers or users for consumption or 
use, (5) motor fuel, (6) farm products of 
state, (7) dues paid to religious and fra- 











ternal societies, (8) sales by charitable and 
religious organizations, (9) food in school 
cafeterias, (10) transportation of school chil- 
dren, (11) sales to U. S. government, (12) 
sales of advertising in newspapers and pe- 
riodicals, and (13) sales for resale. 


Use Tax— 


Legal Citation—Article 11, Chapter 66, Laws 
of 1937, as amended to date. Use tax first 
adopted in 1935. 

Basis of Tax—Use of tangible personal prop- 
erty in state, excepting: (1) that brought 
in by non-residents for their own use or 
enjoyment; (2) that purchased other than 
at retail; (3) that already subjected to re- 
tail sales tax; (4) that the cumulated price 
of which does not exceed $100 in a single 
month; (5) that exempted from sales tax; 
(6) that brought into the state by residents 
for own use. 

Measure of Tax—Purchase price of property. 

Rate of Tax—2%. 

Administration of Tax—wUsers’ returns veri- 
fied by Oklahoma Tax Commission. Col- 
lection by State Tax Commission. 

Disposition of Tax—All to state. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—On or before 15th day 
of each month. 

Date Tax Is Due—Same as returns. 

Exemptions—$100 per single month. See also 
exceptions under Basis of Tax, above. 


PENNSYLVANIA 


Mercantile License Tax— 

Legal Citation—Purdon’s Annotated Statutes, 
Title 72, Secs. 2581, 2621-2623, 2732, 2733, 
2751, 2772, 2881, 2901, 3131, as amended to 
date. 

Basis of Tax—Privilege of engaging in mer- 
cantile business, wholesale, retail, or at ex- 
change, or as exchange brokers, including 
auctioneers. 

Measure of Tax—Flat tax plus gross value of 
sales. 

Rate of Tax—Wholesale dealers, $3, plus ™% 
mill on each dollar of business transacted; 

retail dealers and restaurant operators, $2. 
plus 1 mill on each dollar of business trans- 
acted; dealers at exchanges, 25¢ on each 
$1,000 of gross sales. 








Administration of Tax—Assessment under 
jurisdiction of Department of Revenue 
through Mercantile Appraisers; collection 
under supervision of County Treasurer (ex- 
cept in Philadelphia,—city treasurer). 


Disposition of Tax—All to State General Fund. 


Period Covered by Return—Fractional part of 
year, gross business during first month after 
commencing business times number of 
months to April 30; each full year, gross 
business during first month after May 1 
times 12, 


Date Return Is Due—Within 10 days after 
receipt of blank annually, or within 40 days 
after commencing business. 


Date Tax Is Due—Cities of first class, on or 
before July 1; other than cities of first 
class, on or before September 1. 


Exemptions—(1) Processing and curing meats, 
(2) manufacturers and mechanics maintain- 
ing no store or warehouse and selling less 
than $500 of merchandise not of their own 
manufacture per year, (3) compounding and 
disbursing medicine on prescription. 


SOUTH DAKOTA 


Retail Occupational Sales Tax— 


Legal Citation—Chapter 205, Laws of 1935, as 
amended to date. Sales tax first adopted 
in 1933. 


Basis of Tax—Privilege of selling tangible per- 
sonal property, gas, electricity, water, com- 
munications, and admissions at retail. 


Measure of Tax—Gross receipts. 


Rate of Tax—3%. Retailer’s permit fee, 50¢; 
if previously revoked, $1.00. 


Administration of Tax—Assessment and col- 
lection under jurisdiction of Director of 
Taxation. 


Disposition of Tax—All to State General Fund. 


Period Covered by Return—Preceding two 
months. 


Date Return Is Due—On or before 15th day 
of the month succeeding bi-monthly period. 

Date Tax Is Due—Same time as returns. 

Exemptions—(1) Sales on which tax is prohib- 
ited by U. S. or State laws or constitution, 
(2) furnishing or service of transportation. 
(3) property used for performance of a con- 
tract of public works made before July 1, 
1935, (4) admissions to state, county, or local 
fairs and receipts of activities of organiza- 
tions which are used for charitable, benevo- 
lent, educational or fraternal purposes, (5) 
sales to U. S. or South Dakota or any of 
its political subdivisions or relief agencies, 
(6) sales of gasoline, beer, intoxicating liq- 
uors, malt, butter substitutes and cigarettes 
already taxed. Credit is also given for tax 
paid on worthless accounts. 


UTAH 


Gross Sales Tax— 

Legal Citation—Chapter 63, Laws of 1933, as 
amended to date. Sales tax first adopted 
in 1933. 

Basis of Tax—Sale at retail of tangible per- 
sonal property (including fees); transpor- 
tation, telephone, telegraph, gas, electricity 
and heat sales or service; admissions to any 
place of amusement, entertainment or recre- 
ation. 

Measure of Tax—Purchase price paid or 
charged, and in case of exchanges of prop- 
erty, consideration of fair market value 
paid or charged. 

Rate of Tax—2% of gross receipts. Taxpayers 
pay annual license fee of $2.00. 

Administration of Tax—Unsworn return of 
taxpayer checked by State Tax Commission; 
collection also made by State Tax Com- 


mission. 

Disposition of Tax—State Emergency Relief 
Fund. 

Period Covered by Return—Preceding two 
months. 
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Date Return Is Due—On or before the 15th 
of the month next succeeding each calendar 
bi-monthly period. 


Date Tax Is Due—Same time as returns. 


Exemptions—(1) Commodities, the sale of 
which is subject to state excise tax, ex- 
cept fees; (2) sales to U. S. or to Utah or 
its political subdivisions; (3) sales made 
by charitable, eleemosynary or religious 
corporations in their regular functions; (4) 
sales nontaxable by the State or Federal 
Constitution; (5) interstate movements of 
freight and express, street railway fares, 
newspapers or magazine subscriptions. 


Use Tax— 


Legal Citation—Chapter 114, Laws of 1937, as 
amended to date. 


Basis of Tax—Storage, use or consumption in 
state of property purchased in state. 


Measure of Tax—Sales price. 
Rate of Tax—2%. 


Administration of Tax—Taxpayer’s return 
verified by State Tax Commission, which 
also collects the tax. 


Disposition of Tax—Emergency Relief Fund. 


Period Covered by Return—Preceding two 
months. 


Date Return Is Due—On or before the 15th 
day of month succeeding each bi-monthly 
period. 


Date Tax Is Due—Same time as returns. 


Exemptions—Property (1) on which sales tax 
has been paid; (2) nontaxable by restriction 
of State or Federal Constitution; (3) tem- 
porarily within State, owned by non-resi- 
dent; (4) subject to sales or excise tax 
levied by any State or the Federal Govern- 
ment; (5) mineral bullion, concentrates or 
precipitates; (6) used by the Federal, State 
or Local Governments; (7) purchased for 
resale or used in manufacturing, including 
labels, containers and shipping cases. 


VIRGINIA 


Merchants’ License Tax— 


Legal Citation—The Tax Code, Sec. 28, as 
amended. 


Basis of Tax—Privilege of prosecuting any 
business as a merchant. 

Measure of Tax—Value of gross sales or 
purchases. 

Rate of Tax—Retailers: gross sales less than 
$1,000—$10; $1,000 to $2,000—$20; over $2,000 
—$20 plus 13¢ on every $100 over $2,000. 
Wholesalers: gross purchases less than 
$10,000—$50; more than $10,000—$50 plus 
13¢ on every $100 over $10,000. 

Administration of Tax — Self-assessment. 
Checked by Commissioners of the Revenue; 
collection under supervision of County or 
City Treasurer. 

Disposition of Tax—All to State Treasury. 

Period Covered by Return—Year next preced- 
ing January 1 annually. 

Date Return Is Due—Within 10 days of Jan- 
uary 1. 

Date Tax Is Due—Within 10 days of January 1. 

Exemptions—Chapter 18, Acts of 1930, exempts 
wholesale cotton buyers of ginned cotton 
from merchants’ license tax and imposes in 
lieu thereof an annual tax on purchases of 
ginned cotton of $100 if purchases during 
preceding year do not exceed 1000 bales, 
otherwise $100 plus 2¢ for each bale pur- 
chased during the year in excess of 1000 
bales. Chapter 468, Acts of 1930, exempts 
dealers in cotton and peanuts from mer- 
chants’ license tax, state tax on capital 
employed in the business, and imposes in 
lieu thereof an annual state license of :—$10, 
if commissions and gross profits did not 
exceed $200; $10 plus $5, on each $100 or 
fraction thereof of gross commissions and 
gross profits exceeding $200 but not ex- 
ceeding $1000; $50 plus $1 for each $100 or 
fraction thereof of gross commissions and 
gross profits exceeding $1000. 












































































































































































































































Business and Occupational Tax— 
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WASHINGTON 


Legal Citation—Title II, Chapter 180, Laws of | 
1935, as amended to date. Business and 
occupational tax first adopted in 1933. 

Basis of Tax—Privilege of engaging in busi- | 
ness activities in the State. 

Measure of Tax—‘‘Gross income’”’ or ‘‘gross 
proceeds of sales,’’ or gross value ot 
products, 

Rate of Tax—Extractors, %4% of value of 
products; manufacturers, 4% of value of 
products; sales at retail, 4% of gross pro- 
ceeds; wholesalers, 4% of gross proceeds; 
central distributing agencies; %4% value of 
products distributed; printers and publish- 


ers, 4% of gross receipts; all other busi- | 


nesses, professions or occupations, 4% of 
gross income. -All taxpayers pay permit fee 
of $1.00. 

Administration of Tax—Returns of taxpayer 





verified by Tax Commission; collection un- 
der supervision of State Tax Commission. 

Disposition of Tax—aAll to state. 

Period Covered by Return—Preceding two 
months. 

Date Return Is Due—On or before 15th of 
month succeeding bi-monthly periods. 

Date Tax Is Due—Same time as returns. 

Exemptions—(1) Retailers with bi-monthly 
gross sales less than $1,000 and persons in 
any other business with bi-monthly gross 
proceeds less than $400; (2) public utilities; 
(3) insurance business subject to gross pre- 
miums tax, but not including agents; (4) 
producer’s sale of farm products to whole- 
salers, not including fattening or feeding of 
livestock, or nursery products; (5) licensed 
athletic contests or matches; (6) licensed 
horse racing; (7) employees or servants; 
(8) fraternal benefit societies, and fire in- 
surance associations, and beneficiary cor- 
porations organized under statute for such; 
(9) hospitals, etc., not organized for 
profit; (10) amounts derived from lease, 
rental or sale of real estate, not including 
commissions; (11) banking, trust, savings 
and loan business. Deductions are allowed 
for amounts derived from (1) investments; 
(2) bona fide initiation fees, dues, contri- 
butions, donations, tuition fees and endow- 
ment funds; (3) cash discounts actually 
taken; (4) actual credit losses; (5) motor 
vehicle fuel taxes, state and federal; (6) 
nontaxable by state constitution or federal 
law; and, (7) washing, sorting or packing 
of perishable horticultural products. 


Retail Sales Tax— 


Legal Citation—Title III, Chapter 180, Laws of 
1935, as amended to date. Sales tax first 
adopted in 1933. 

Basis of Tax—Privilege of selling tangible per- 
sonal property at retail. 

Measure of Tax—Selling price. 

Rate of Tax—2%, plus permit fee of $1.00. 

Administration of Tax—Assessment and col- 
lection made by State Tax Commission. 

Disposition of Tax—All to State. 

Period Covered by Return—Preceding 2 
months. 

Date Return Is Due—15th day of following 
month. 

Date Tax Is Due—Same time as returns. 

Exemptions—The following sales are exempt: 
(1) isolated; (2) subject to public utilities 
tax; (3) distribution and news stand sale 
of newspapers; (4) sales nontaxable by pro- 
hibition of constitutions and laws of U. S. 
and Washington; (5) motor vehicles subject 
to excise tax: (6) sales made on relief 
vouchers issued by welfare agency; (7) 
bread, milk, butter and vegetables. 


Use Tax— 


Legal Citation—Title IV, Chapter 180, Laws of 
1935, as amended to date. Use tax first 
adopted in 1935. 

Basis of Tax—Privilege of using in Washing- 
ton any article of tangible personal property 
purchased, produced, or manufactured for 
commercial use, excepting (1) property used 

by non-residents, (2) property purchased 
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other than at retail, (3) property on the 
sale or use of which a tax equal to or in 
excess of 2% has already been imposed, 
(4) property purchase value of which is less 
than $20 in any calendar month. (This tax 
is complementary to the Retail Sales Tax.) 

Measure of Tax—Purchase price. 

Rate of Tax—2%. 

Administration of Tax—Return of taxpayer 
verified by State Tax Commission; collection 
under supervision of State Tax Commission. 

Disposition of Tax—All goes to State. 

Period Covered by Return—Preceding calen- 
dar month. 

Date Return Is Due—On or before 15 days 
after end of calendar month. 

Date Tax Is Due—Same time as returns. 

Exemptions—See exceptions listed under Basis 
of Tax, above. 


WEST VIRGINIA 


Occunational Gross Income Tax— 


Legal Citation—Article 13, Chapter 11, West 
Virginia Code, as enacted by Chapter 33, 
Laws of 1933, First Special Session, as 
amended to date. Gross income tax first 
adopted in 1921. 

Basis of Tax—Privilege of engaging in busi- 
ness activities. 


Measure of Tax—‘‘Gross income’’ or ‘‘gross 


proceeds of sales.’’ ‘‘Gross income”’ defined 
as the gross receipts of the taxpayer re- 
ceived as compensation for personal services 
and the gross receipts of the taxpayer de- 
rived from trade, business, commerce or 
sales and the value proceeding or accruing 
from the sale of tangible property (real or 
personal), or services or both, and all re- 
ceipts, actual and accrued, by reason of 
the investment of the capital of the business 
engaged in, including interest, discount, 
rentals, royalties, fees, or other emoluments 
however designated and without any deduc- 
tions on account of cost of property sold, 
the cost of materials used, labor costs, 
taxes, royalties, interest or discount paid 
or any other expense whatsoever. ‘‘Gross 
proceeds of sales’’ is the value actually 
proceeding or accruing from the sale of 
tangible property without any deduction on 
account of cost of property sold or expenses 
of any kind. 


Rate of Tax—Manufacturing, .39%;! amuse- 


ments including radio, .65%;! coal and local 
electric railways, 1.3%;! limestone or sand- 
stone, timber, and wholesale or jobbers 
sales, 1.95%;! public utilities and natural 
resources other than those with specific 
rates, 2.6%;! oil, natural gas service, blast 
furnace slag, sand, gravel or other minerals 
(not mined or quarried), electric companies 
(other income) and toll bridges, 3.9%;! 
electric companies (domestic and commer- 
cial lighting), 5.2%;1 natural gas production 
(over $5,000), 7.8%;! retail sales, including 
restaurants, etc., serving food, .5%;? water 
companies, 4%;? contractors, 2%;? all other 
businesses, 1%;? income from real and per- 
sonal property (if no personal income tax 
paid), 1%.? 


Administration of Tax—Assessment and collec- 


tion made by State Tax Commissioner. 


Disposition of Tax—All to State. 
Period Covered by Return—Quarter year pre- 


ceding, and year last preceding close of tax 
year. ‘‘Tax-year’’ ends December 31, or 
taxpayer may use own accounting period 
optionally on approval by Commission. 
Date Return Is Duwe—(1) On or before 30 days 
after expiration of each quarter and (2) on 
or before 30 days after end of tax year. 
Date Tax Is Due—Same time as returns. 
Exemptions—(1) Insurance companies paying 
state premiums tax; (2) mutual savings 
banks not having a capital stock repre- 
sented by shares and non-profit mutual 
building and loan associations; (3) non-profit 
cemetery companies; (4) societies, organ- 
izations, ete., organized for benefit of their 
members, or religious or charitable pur- 
poses; (5) persons collecting income from 





1 Includes surtax at 3/10 of normal tax. 
2 Surtax not applicable. 
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real or personal property paying a net in- 
come tax. A deduction of $25 in amount 
of tax is allowed every person subject 
thereto. 


Consumers’ Sales Tax— 

Legal Citation—Article 15, Chapter 11, West 
Virginia Code, First Special Session, Laws 
of 1933, as amended to date. Sales tax first 
adopted in 1934. 

Basis of Tax—Privilege of selling at retail and 
rendering service. 

Measure of Tax—Gross proceeds of business 
done. 

Rate of Tax—Sales 6¢ to 50¢ inclusive, 1¢ tax; 
sales 51¢ to $1.00 inclusive, 2¢ tax; on each 
50¢ of monetary consideration or fraction 
thereof in excess of one dollar, 1¢. 

Administration of Tax—Assessment and col- 
lection made by State Tax Commissioner. 

Disposition of Tax—All to State. 

Period Covered by Return—Preceding month 
or quarter-year. 

Date Return Is Due—i15th of month; annual 
return 30 days after end of tax year. 

Date Tax Is Due—Same as returns. 

Exemptions—(1) Gasoline subject to excise 
tax; (2) electricity, gas, steam and water; 





(3) school books; (4) sales to U. S., state 
or its subdivisions; (5) motor vehicles titled 
by State Road Commission. 


WYOMING 


Consumers’ Sales Tax— 
Legal Citation—Chapter 102, Laws of 1937, as 


amended to date. Sales tax first adopted 
in 1935. 

Basis of Tax—Retail sales of tangible per- 
sonal property or gas, electric, telephone, 
telegraph, heat, transportation, meals and 
admissions service. 

Measure of Tax—Gross receipts. 

Rate of Tax—2%. 

Administration of Tax—Assessment and col- 
lection made by State Board of Equalization. 

Disposition of Tax—All to State. 

Period Covered by Return—Preceding month, 
or if tax is less than $10 per year, annually. 

Date Return Is Due—15th day of each month, 
or if tax is less than $10 per year, annually. 

Date Tax Is Due—Same time as returns. 

Exemptions—Sales (1) subject to sale or ex- 
cise tax in excess of 20% under federal or 
Wyoming law; (2) to U. S. or Wyoming and 
its political subdivisions; (3) made to, or 
by, or in course of regular activities of re- 
ligious, charitable and eleemosynary insti- 
tutions; (4) nontaxable by prohibitions of 
federal or Wyoming laws; (5) livestock, 
livestock or poultry feed, seeds, plants and 
fertilizer; (6) city taxicab and bus fares 
less than 11¢; (7) interstate movement of 
freight, passengers and express. 


Use Tax— 


Legal Citation—Chapter 118, Laws of 1937, as 
amended to date. 

Basis of Tax—Use, storage or consumption of 
tangible personal property in state. 

Measure of Tax—Sales price. 

Rate of Tax—2%. 

Administration of Tax—Taxpayer’s return 
verified by State Tax Commission, which 
collects the tax. 

Disposition of Tax—All to State. 

Period Covered by Return—Preceding month. 

Date Return Is Dwe—15th day of each month. 

Date Tax Is Due—Same as return. 

Exemptions—Following property is exempt: 
(1) sale of which is subject to sales tax or 
a 20% excise tax; (2) nontaxable by federal 
or state constitutional restrictions; (3) used 
by state or federal government; (4) used 
by charitable or eleemosynary institutions; 
(5) products of Wyoming mines or farms; 
(6) subject to gasoline tax; (7) property 
or fuel used in manufacturing; (8) livestock, 
livestock and poultry feed, seeds and fer- 
tilizer; (9) gas, electricity and water; (10) 
used by non-residents while temporarily in 
state; (11) used in public works contracts; 
(12) machinery, equipment and industrial 
materials not promptly purchasable in state. 
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PENDING 


ILLINOIS 
First and Second Special Sessions 


The Illinois Legislature (both the First 
and Second Special Sessions) adjourned on 
July 1st. These Sessions were originally 
called to cope with the relief crisis. The 
Legislature met this need by making vari- 
ous appropriations and diverting some of 
the motor fuel tax revenue for that purpose. 
No new taxes were enacted. The three 
per cent rate of tax on gross receipts of 
utilities was continued for another year; a 
law licensing drivers of automobiles was 
enacted; and an exemption in favor of Fed- 
eral housing properties was added to sec- 
tion 2 of Revenue Act of 1872. 


INDIANA 
First Special Session 


The First Special Session of the Indiana 
Legislature convened on July 19 for the 
purpose of working out a program of relief 
and recovery. The following tax bills have 
been introduced: 


Introductions 


Gross Income Tax.—H. B. No. 469 and 
S. B. No. 315 provide for enactment of an 
act entitled an act concerning gross income 
tax. To Ways and Means Committee. 


Motor Vehicle Registration.—H. B. No. 
466 amends Sec. 7, Acts of 1937 relating to 
motor vehicle registration and certificate 
containers. To Roads Committee. 

H. B. No. 468 and S. B. Nos. 314 and 316 
repeal an act entitled an act providing for 
the licensing, registration and payment of 
fees by the owners and operators of ve- 
hicles, etc. To Roads Committee. 

H. B. No. 471 provides for the enactment 
of an act concerning the distribution of 
motor vehicle taxes. To Roads Committee. 

H. B. No. 473 and S. B. No. 317 amend 
an act providing for the licensing and reg- 
istration of motor vehicles. To Roads 
Committee, 


LOUISIANA 


The Louisiana Legislature adjourned on 
July 7, 1938. The following bills have 
been approved: 


Approvals 


Assessments.—H. B. No. 265 allows as- 
s€ssors to fix assessments at less than 
actual cash value. Act No. 161. 








will be that of enactment, when the bill is 
listed under the caption “approvals.” This |a tax on itinerant vendors. Act No. 150. 


ties of the Commerce Clearing House 
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Collection of Taxes—H. B. No. 568 


UNDER the above heading, report will| amends the law relative to the issuance 


be made of the introduction of, and|of process to restrain collection of taxes. 


action taken on state tax legislation of | Act No. 330. 
importance to business interests. This 
section will be confined to pending bills 


Gasoline Tax.—H. B. No. 646 amends 
in state legislatures, and the final report the gasoline tax law. Act No. 413. 
Itinerant Vendors.—H. B. No. 232 levies 


feature is made possible through the facili-| Highway Act—H. B. No. 367 enacts a 


3 fat R " D : 1. whee new highway licensing act. Act No. 285. 
egislative Reporting Department, whic : Pe > 
furnishes a twenty-four hour reporting re e " ee 
service on all subjects for all states. |*™encs cc % . rticie i ll 
Copies of the text of any bill reported may | '!0” ~~ ors new homes from taxa- 
be obtained for a service charge of one on, SS re 
dollar per bill. Income Tax.—H. B. No. 158 allows ex- 
————— es | eMPtions of $400 on income taxes for per- 
Cold Storage Tax.—H. B. No. 225 levies | S08 with children between 18 and 21 years 
a tax of %4% on the gross receipts of cold <s who are attending school. Act No. 
soon. og ey ae ee H. B. No. 162 provides for the collection 
of income taxes from transients. Act No 
1938 Sessions of State Legislatures 231. 


Listed below are the legislative sessions meet- Inheritance Taxes.—S. B. No. 108 regu- 
ing in 1938, including special sessions continu-|]ates taxes on inheritances, legacies and 
ing from 1937. As additional special sessions are donations. Act No. 85. 


called from time to time, they will be included 
License Tax.—H. B. No. 647 amends the 





in the list. 


PP yy — — general license tax law, Secs. 2, 4, 5, 6, 8, 

ar. ar. c 5 

California (1st Sp.).... Mar. 7 Mar. 12 pots Tage 20, 25, 42, 44, 46, 51 and 52. 

Georgia (ist Sp.)..... Nov. 22, °37 Feb. 12 ‘i 

on Ga ae re _ 4 — : Petroleum Products Tax.—H. B. No. 676 

Rigs ccssc0, ne uly i 

Indiana (ist Sp.)...... July 19 Seer rs ag er 3 P61 gallon on petroleum 

Kansas (1st Sp.)....... Feb. 7 Mar. 4 7 er ; 

aoa eran —_. ~ poo : Lubricating Tax.—H. B. No. 288 amends 
i r. E. OR NI 

fcaene Gate). tee 2 May 28 the lubricating tax. Act No. 259. 

RE iss 5.5% <in'ere May 9 July 7 Property Redemption.—H. B. No. 3 re- 

Massachusetts ......... Jan. 5S _...... lates to the redemption of property ad- 

Mississippi ........ Jan. 4 Apr. 13 | judicated to the state for non-payment 

Mississippi (1st Sp.).. July 6 ans of taxes. Act No. 47 

New Jersey ..... al ners : r : be 

New York ......... «> Ce § Mar. 18 Property Taxes.—H. B. No. 58 author- 

Ohio (2d Sp.) .. Nov. 29, '37 Feb. 28 izes New Orleans to levy and collect a 

Yl eg fie mang —— 4 July 8 | tax of 2 mills on the dollar upon all taxable 

a ose 8 

Rhode Island ...... P.) yon liar' Ape. ax | PFoperty. Act No. 197. 

South Carolina ....... Jan. 11 May 7 H. B. No. 60 provides that property ad- 

WERE onc onsets Jan. 12 Mar. 22 judicated to the state in default of a bidder 
—-_—__ shall continue to be assessed during the pe- 
Canada riod allowed for its redemption. Act No. 111. 

a ene Feb. 10 Apr. 8 No. 61 authorizes any municipal 

oe —e — . “ —_ 2 corporation to enforce aay se of taxes. 

anitoba (Sp.) ....... ec, 9° ar. judi ing or rent- 

New Brunswick |... ns es ie ae 

a -s gaagl a eae a Ps ps 7 H. B. No. 69 restores to the city government 

Prince Edward Island.. Mar. 28 Apr. 22. | of New Orleans the authority to collect delin- 

CN es Ne se rece Jan. 26 Apr. 12. | quent licenses and personal property taxes., 

Saskatchewan ......... Jan. 20 Mar. 23 | Act No. 118. 
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H. B. No. 591 provides for elections in a 
parish or city to levy a 2 mill property tax for 
support of tuberculosis patients. Act No. 358, 


Sales Tax.—H. B. No. 57 levies a 1% 
general retail sales tax to replace the 
luxury tax. The tax is applicable to all 
retail sales, except from products sold by 
the producer. Parishes and cities are au- 


thorized to levy an additional 1% tax. 
Act No. 2. 


Severance Taxes.—H. B. No. 654 pro- 
poses an amendment to the Constitution 
relative to levying severance taxes. Act 


No. 395. 


Sewerage Taxes.—H. B. No. 27 permits 
sewerage districts to levy whatever tax is 
required for maintenance. Act No. 106. 


Tax Sale Property.—H. B. No. 193 pro- 
vides for homesteading property adjudicated 


to the state for nonpayment of taxes. 
Act No. 235. 


Utilities Taxes.—H. B. No. 472 exempts 
tugs and launches from public utilities tax. 
Act No. 182. 


MASSACHUSETTS 
Approvals 


Abatement of Tax.—S. B. No. 510 relates 
to the abatement of certain taxes. Chap- 
ter 478. 


Assessments.—H. B. No. 1753 relates to 
appropriations and assessment of taxes in 
certain cities failing to comply with the 
annual budget requirements. Chapter 175. 


Motor Vehicle Excise Tax.—S. B. No. 
532 further amends the imposition of excise 
taxes, in lieu of local taxes on certain 
registered motor vehicles and _ trailers. 
Chapter 480. 


Motor Vehicle Registration.—H. B. No. 
1720 relates to the fee for registration of 
semi-trailers. Chapter 430. 


Property Taxes.—H. B. No. 1763 relates 
to the exemption from taxation of parson- 
ages. Chapter 317. 


TAXPAYER’S REMEDIES — WASH-| 


INGTON PROPERTY TAXES 
(Continued from page 467) 


part thereof” except in two cases, first, 
when the law under which the tax is im- 
posed is void, and second, when the prop- 
erty upon which its tax is imposed is ex- 
empt. 

The first question to be considered is 
this: At what point of time is an injunc- 
tion foreclosed? The statute says that in- 
junctions and restraining orders may not 
be issued to restrain “the collection” of 
any tax. 

In Denny v. Wooster, 175 Wash. 272, 27 
Pac. (2d) 328, a taxpayer was permitted to 
secure injunctive relief against an assessor 
to prevent him from extending on the tax 
rolls a levy alleged to be illegal as being 
in excess of the applicable millage limit. 
In the construction of a statute of this 
kind, an important consideration should be 
that whatever date is fixed after which in- 
junctive relief is foreclosed, that date should 
at least be definitely fixed. 

Whatever may be the final resolution of 
the muddle created by these two opinions, 
the safest conclusion is that in view of the 


sippi Legislature convened on July 6, 1938. 
The following bills have been introduced: 


2 and S. B. No. 2 exempt homesteads from 
all ad valorem taxes levied to provide funds 
for current expenses. 
Committee. 


method for home owners to obtain an 
exemption from ad valorem taxes. 
Ways and Means Committee. 


for the reimbursement of political subdivi- 
sions for revenues lost due to the exemp- 
tion of homesteads from taxation. 
Ways and Means Committee. 


recessed and will reconvene on October 17. 
The following bills, not previously reported, 
have been approved: 


holic Beverage Tax Law; defines sale, 
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MISSISSIPPI 
First Special Session 
The First Special Session of the Missis- 


Introductions 
Homestead Tax Exemption.—H. B. No. 


To Ways and Means 
H. B. No. 3 and S. B. No. 3 provide a 
To 
H. B. No. 4 and S. B. No. 4 provide 


To 


NEW JERSEY 
On June 17 the New Jersey Legislature 


Approvals 


Alcoholic Beverages.—A. B. No. 455 
makes numerous amendments to the Alco- 


certain types of alcoholic beverages and 
transactions relating to alcoholic beverages; 
changes the tax on vermouth; fixes certain 
exemptions; limits the quantities for im- 
portation free of tax; prescribes the pro- 
cedure for the enforcement of liens; and 
makes other changes. Chapter 319. 


Foreign Corporations — Merger. — S. B. 
No. 174 prevents foreign corporations from 
merging with domestic corporations unless 
all delinquent taxes are paid. Chapter 305. 


Insurance Companies—Tax Returns.— 
S. B. No. 280 makes it definite that returns 
to the State Tax Commissioner are not 
required of fire insurance companies other 
oo life insurance companies. Chapter 
186. 


Ballard decision, 182 Wash. 408, 45 Pac. (2d) 
511, a taxpayer should seek his injunction 
at some point of time before the State 
Board of Equalization has completed its 
work and certified the equalized values to- 
gether with the levy for state purposes to 
the county assessor. This certification 
must be made about the end of September. 

If the taxpayer is challenging the au- 
thority of the assessing body to assess his 
property, then there is no difficulty if he 
seeks his injunction to restrain the body 
from taking any steps, but if he waits too 
long before asserting that ground for at- 
tacking the validity of the proceedings, he 
will be in the midst of the muddle created 
by the cases discussed. As to the writ of 
certiorari or review, it has already been noted 
that it was of little importance at the time 
of passage of the 1931 statute. If the ex- 
clusive remedy section is given full effect, 
it would seem that even the limited use to 
which the writ may be put in tax cases will 
meet the same fate. The assumption of 
this statement is that the court will declare 
that until the point of time has been reached 
at which injunctions are barred under the 
first section, other forms of action, as well 
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Motor Fuel Dealers—Licenses.—A. [. 


No. 676 increases from $2.00 to $5.00 per 
year the license fee for retail dealers of 
motor fuels. 


Chapter 166. 
Power Boats—Licenses.—S. B. No. 229 


sets up regulations for operation of power 
boats and provides for 
Chapter 306. 


licensing same. 


Property Taxes.—S. B. No. 155 exempts 


from personal property taxation moneys, 
in banking institutions, belonging to per- 
sons or firms, individually, or in a fiduciary 
capacity. Chapter 390. 


S. B. No. 405 makes several amendments 


to the act regulating the assessment and 
collection of taxes, particularly Sec. 54:4-52 
of the Revised Statutes. 


Chapter 384, 
State Tax Study.—S. B. No. 438 amends 


the bill creating a commission to study the 
state tax system, to include the Commis- 
sioner of Local Government as a member 
of that Commission. 


Chapter 402. 
Tax Sales.—S. B. No. 23 enables munici- 


palities to sell at private sales lands ac- 
quired 
Chapter 300. 


through nonpayment of taxes. 


OHIO 


Third Special Session 


The Third Special Session of the Ohio 
Legislature adjourned on July 8, 1938. The 
following bills have been approved: 


Approvals 

Admissions—Malt—Utilities.—S. B. No. 
462 extends the utilities excise tax through 
1940 together with admissions, beverage, 
malt and wort taxes, with revenues al- 
located for relief; counties are required to 
match funds and issue bonds with March l, 
1942 maximum maturity. Counties needing 
no relief funds may apply state allocations 
for reduction of real estate taxes and as- 
sessments, 


Delinquent Taxes.—S. B. No. 463 author- 
izes subdivisions to issue bonds prior to 
December 31, 1940, on majority vote of the 
electorate, in anticipation of collection of 
delinquent taxes. 


as injunctions, may be used, but once the 
point has been reached when injunctions 
are barred, then other forms of action are 
barred as well under the exclusive remedy 
section. 


The exclusive remedy section contains 
a proviso that reads as follows: “That this 
section shall not be construed as depriving 
the defendants in any tax foreclosure pro- 
ceeding of any valid defense allowed by law 
to the tax sought to be foreclosed therein.” 


The 1931 statute does not attempt to de- 
fine in any way the scope of judicial re- 
view when tax matters come before a court, 
so presumably the judges will continue to 
deal with tax questions in the same manner 
as they have in the past. 


Should the courts confine themselves to 
the function of punishing the taxpayer for 
his tax waywardness and of protecting the 
revenue collecting processes of the state 
from the dishonesty of its tax officers? 
Should it go beyond that and take some 
part in the process of valuation of propet- 
ty for tax purposes when honest minds 
have differed? At the present time the 
court is committed to an affirmative answet 
to this last question. 
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STATE TAX CALENDAR 


1938 SEPTEMBER 1938 “~~. 


———— 
SUN. MON. TUE, WED. THU. FRI. SAT. 
——— 


<n «vn «£0 &D 1 2 3 


45678910. \ 


51617 - 
23 24 


111213141 
18 19 20 21 2 
25 26 27 28 2 


ALABAMA 


September 1—— 
Automobile dealers’ reports due. 
September 10—— 
Report of wholesalers, distributors and retail- 
ers of alcoholic beverages due. 
September 15——— 
Carriers’, warehouses’ and transporters’ gaso- 
line tax report due. 
Carriers’, warehouses’ and transporters’ lubri- 
cating oils tax reports due. 
Motor carriers’ tax under 1932 Act due. 
Third installment of income tax due. 
September 20—— 
Automobile dealers’ reports ‘due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Sales tax reports and payments due. 
September 30—— 
Carbonic acid gas reports due. 


ARIZONA 

September 1—— 

Last day to file express companies’ reports. 

Last day to file private car companies’ reports. 
September—First Monday—— 

Semi-annual property tax installment due. 
September 15—— 

Gasoline tax reports and payments due. 

Gross income reports and payments due. 

Motor carriers’ reports and taxes due. 


ARKANSAS 
September 10—— 
Alcoholic beverages report due. 
Natural resources severance tax report and 
payment due. 
Statement of purchases of natural resources 
due. 
September 15—— 
Sales tax reports and payments due. 
September 20-—— 
Gasoline tax report and payment due. 


CALIFORNIA 





September 1 
Gasoline tax due. 
September 15—— 
Gasoline tax report due. 
Second installment of bank and corporation 
franchise tax due. 


Second installment of corporation income tax 
due. 


Use fuel tax report and tax due. 
September 20—— 
Beer and wine tax due. 
Manufacturers’ and importers’ alcoholic bev- 
erage report due. 
Motor carriers’ gross receipts tax due. 


9 30«» “4 


COLORADO 


September 10—— 

Motor carriers’ report and tax due. 
September 15—— 

Coal mine owners’ report due. 

Coal tonnage tax report due. 

Sales tax report and payment due. 

Service tax reports and payment due. 

Use tax reports and payments due. 
September 25——— 

Gasoline tax report and payment due. 


CONNECTICUT 





September 1 
Gasoline tax due. 
Insurance companies’ premiums tax due from 
domestic companies. 


September 15—— 
Gasoline tax report due. 


September 20—— 
Alcoholic beverage tax report due. 


September 30—— 
Report and fee due from corporations organ- 
ized between July 1 and December 30. 


DELAWARE 


September 1 
Wilmington property taxes delinquent. 
September 15. 
Filling stations’ gasoline tax report due. 
Manufacturers and importers of alcoholic bev- 
erages, reports due. 
September 30—— 
Carriers’ gasoline report due. 
Distributors’ gasoline tax report and payment 
due, 








DISTRICT OF COLUMBIA 


September 10—— 
Licensed manufacturers, wholesalers or retail- 
ers of alcoholic beverages, report due. 
September 15—— 
Tax on beer due. 
September 30—— 
Bank gross earnings tax due. 
Gasoline tax report and payment due. 
Last day to pay semi-annual installment of 
property tax. 
Last day to pay semi-annual installment of 
public utility tax. 


FLORIDA 
September 10—— 
Manufacturers’ and dealers’ 
ages reports due. 
September 15——— 
Chain store gross receipts tax reports and pay- 
ment due. 
Gasoline tax report and payment due. 


alcoholic bever- 
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GEORGIA 

September 10—— 

Tobacco wholesale dealers’ report due. 
September 15—— 

Malt beverage tax report and payment due. 

Third installment of income tax due. 
September 20—— 

Gasoline tax report and payment due. 





IDAHO 
September 1 
Franchise license tax and statement delin- 
quent. 


September 10—— 
Beer dealers’ report due. 
September 15—— 
Gasoline tex report and payment due. 
Electric power companies’ report and tax due. 
Second installment of income tax due. 


ILLINOIS 





September 1 
Semi-annual installment of real property tax 
due. 
September 10—— 
Motor carriers’ mileage tax due. 
September 15—— 
Last day to file alcoholic beverages report. 
Public utilities report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report of alcoholic beverages 
due. 
September 20—— 
Gasoline tax report and payment due. 
September 30—— 
Transporters’ gasoline tax due. 


INDIANA 
September 15—— 
Bank share tax report due. 
Bank and trust companies’ intangibles tax due. 
Carriers’ gasoline tax report due. 
September 20—— 
Bank share tax due. 
Banks and trust companies’ intangibles tax 
report due. 
Building and loan associations’ intangibles tax 
report and payment due. 
September 25 
Gasoline tax report and payment due. 





IOWA 


September 1 
Bank share tax due. 
September 10—— 
Carriers’ gasoline tax report due. 
Class ‘‘A’’ permittees’ beer tax report and tax 
due. 
Motor carriers’ ton mile tax report due. 
September 15—— 
Motor carriers’ ton mile tax due. 





Transporters’ and carriers’ alcoholic beverages | September 20-—— 
report due. 
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Gasoline tax report and payment due. 
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KANSAS 

September 10—— 
Malt beverage report and tax due. 

September 15——— 
Carriers’ gasoline tax report and payment due. 
Compensating tax report and payment due. 
Motor carriers’ gross ton mileage tax report 

and payment due. 

September 20——— 
Sales tax report and payment due. 

September 25 
Gasoline tax report and payment due. 





KENTUCKY 
September—— 
Passenger carriers’ mileage tax due during 
month. 


September 2 
Stored distilled spirits reports due. 


September 10—— 
Alcoholic beverage blenders’ and rectifiers’ tax 
due. 
Alcoholic beverage reports due. 
Refiners’ and importers’ gasoline tax report 
and payment due. 


September 15—— 
Motor vehicle fuel (other than gasoline) re- 
ports and payments due. 
Public utilities gross receipts tax reports and 
payment due. 
September 20—— 
Oil production tax report and payment due. 
September 30—— 
Brokers’ report of marginal transactions due. 
Dealers’ and transporters’ gasoline tax report 
and payment due. 





LOUISIANA 


September 1 
Wholesalers’ and retailers’ tobacco tax due. 
Wholesalers’ lubricating oils report due. 


September 10—— 
Importers’ gasoline tax reports and payment 
due. 
Importers’ kerosene tax report and payment 
due. 
Importers’ lubricating oils reports due. 
Light wine and beer importer’s report due. 
September 15—— 
Carriers’ and wholesalers’ lubricating oils re- 
port due. 
Carriers’ gasoline tax report due. 
Carriers’ kerosene tax report due. 
Carriers’ light wines and beer report due. 
Dealers’ gasoline tax reports and payment due. 
Intoxicating liquor manufacturers’ and deal- 
ers’ report due. 
Wholesalers’ and retailers’ tobacco report due. 
September 20—— 
Dealers’ kerosene tax report and payment due. 
Light wine and beer manufacturers’ and deal- 
ers’ tax report due. 
Lubricating oils tax due; dealers’ report due. 
Sales tax report and payment due. 





MAINE 


September 1 
Franchise tax due. 
Gasoline tax due. 
September 10—— 
Manufacturers and wholesalers of malt bever- 
ages report due. 
September 15—— 
Gasoline tax report due. 
Installment of railroad and street railroad tax 
due. 





MARYLAND 

September 10 

Additional tax on whiskey due. 

Admissions tax payment due. 
September 30—— 

Beer tax report and payment due. 
Cosmetics tax due. 
Gasoline tax report and payment due. 





September 5 


September 1 
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MASSACHUSETTS 


September 10—— 


Alcoholic beverages tax report and payment 
due. 


September 30-—— 


Gasoline tax report and payment due. 


MICHIGAN 


September 1—— 


Gas and oil severance tax report and payment 
due. 





Carriers’ gasoline tax report due. 


September 15—— 


Sales tax reports and payments due. 
Use tax reports and payments due. 


September 20—— ; 


Distributors’ gasoline tax report and payment 
due. 


MINNESOTA 


September 1—— 


Semi-annual installment of railroads’ 
earnings tax due. 


gross 


September 10—— 


Wholesalers’, brewers’ and manufacturers’ al- 
coholic beverage reports due. 


September 15—— 


Interstate motor carriers’ mileage tax due. 
Second installment of income tax due. 


September 25—— 


Gasoline tax due. 


MISSISSIPPI 


September 5—— 


Factories’ reports due. 


September 10—— 


Admissions tax reports and payment due. 
Motor carriers’ mileage tax reports and pay- 
ments due. 


September 15—— 


Gasoline tax reports and payment due. 

Manufacturers, distributors and wholesalers of 
tobacco report due. 

Retailers, wholesalers and distributors of light 
wines and beer report due. 

Sales tax reports and payment due. 

Third installment of income tax due. 

Use tax reports and payment due. 


MISSOURI 





Railroads and street car companies’, bridge, 
telegraph, telephone, express, electric power 
and light, transmission, oil pipe line and 
private car companies’ property tax upon 
franchises due. 

September 5 

Non-intoxicating beer permittees’ report due. 

September 15 

Gasoline tax reports and payment due. 

Retail sales tax reports and payment due. 








MONTANA 

September 15—— 

Brewers’ and liquor wholesalers’ tax report 

and payment due. 

Gasoline tax reports and payment due. 

Electric companies’ report and tax due. 
September 30—— 

Last day to pay express companies’ tax. 


NEBRASKA 


September 15—— 
Annual report of mine owners due. 


Alcoholic beverage manufacturers’ and whole- 


sale distributors’ report due. 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 


NEVADA 


September 15—— 
Carriers’ gasoline tax report due. 


September 25—— 





Dealers’ gasoline tax reports and payment due. 





August, 1938 


NEW HAMPSHIRE 





September 1 ' 
Gasoline tax due. 
September 10—— S 
Manufacturers’, wholesalers’ and permittees’ 
alcoholic beverages report due; permittees’ S 


payment due. 
September 15—— 
Gasoline tax reports due. 


rh 


NEW JERSEY 





September 1 
Public utilities using streets report due. 
Second installment of tax on public utilities 

using the streets due. 

September 10—— 

Gross receipts reports of busses in municipali- 
ties due. 
Report and excise tax on interstate busses due. 

September 15—— 

Alcoholic beverage reports due. 

September 30—— 

Carriers’ gasoline tax report due. 
Distributors’ gasoline reports and payment 
due. 


om 


NEW MEXICO 


September 1 
Express companies’ report due. 
September 15——— 
Occupational gross 
payment due. 
Oil and gas severance gross production report 
due. 
Severance tax and report due. 
September 20—— 
Motor carriers’ report and tax due. 
September 25—— 
Gasoline tax report and payment due. 





income tax reports and 


NEW YORK 

September 1-—— 

Bank income tax reports and payment due. 
September 15—— 

Additional public utilities’ tax and report due. 
September 20—— 

Alcoholic beverage taxes and reports due. 
September 25—— 

Additional public utilities’ tax and report due. 

Conduit companies’ taxes and reports due. 

New York City public utility excise tax re- H 

turns and payments due. 

September 30—— 

Gasoline tax reports and payment due. 


NORTH CAROLINA 
September 10—— 
Alcoholic beverage tax and railroad report due. 
Carriers’ gasoline tax reports due. 
September 15—— 
Sales tax report and payment due. 
Spirituous liquor tax due. 
Second installment of the income tax due. 
September 20—— 
Distributors’ gasoline tax reports and pay- 
ments due. 


NORTH DAKOTA 


September 15——- 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
Third installment of income tax due. 


OHIO 
September 1 
Railroad, street, suburban and interurban rail- 
roads’ excise tax returns due. 
September 10—— 
Admissions tax report and payment due. 
Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
erage reports due. 
September 20—— 
Dealers’ gasoline tax reports due. : 
Semi-annual installment of tangible and in- 
tangible personal property tax due. 
Tangible personal property of intercounty cor- 
porations tax due. 
September 30—— 
Carriers’ gasoline tax report due. 
Gasoline tax due. 
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OKLAHOMA 


September 1—— 


Oil, gas and mineral gross production reports 
and payments due. 





Operator’s report of mines other than coal due. 


September 10—— 


Airports’ gross receipts report and tax pay- 
ment due. 
Aleoholic beverage reports and payment due. 


September 15—— 


Gasoline tax reports and payment due. 
Motor carriers’ mileage tax due. 

Sales tax reports and payment due. 
Second installment of the income tax due. 
Use tax reports and payment due. 


September 20—— 


Coal mine operator’s report due. 


OREGON 


September 10-—— 


Oil production tax reports and payment due. 


September 15——— 


Quarterly installment of property tax due. 


September 20—— 


Alcoholic beverage tax report and payment 
due. 

Gasoline tax reports and payment due. 

Motor carriers’ report and tax due. 


PENNSYLVANIA 





Mercantile license tax due. 


September 10—— 


Importers of spirituous and vinous liquors re- 
port due. 
Malt beverage reports due. 





Manufacturers alcoholic beverage tax report 
and payment due. : 


September 30—— 


Gasoline tax reports and payment due. 


RHODE ISLAND 


September 10—— 


Gasoline tax due. 
Manufacturers’ alcoholic beverage report due. 


September 15—— 


Gasoline tax reports due. 


SOUTH CAROLINA 


September 10—— 


Admissions tax reports and payment due. 
Last day to file power tax return and make 
payment. 





September 1 


September 


September 1 


FEDERAL TAX CALENDAR 


September 15—— 


Property tax installment due. 


September 20—— 


Gasoline tax report and payment due. 


SOUTH DAKOTA 





Motor carriers of passengers tax due. 


September 15—— 


Alcoholic beverage sales report due. 
Gasoline tax report due. 
Sales tax report due. 


September 30—— 


Second installment of income tax due. 


TENNESSEE 





Cottonseed oil mills’ report due during month. 





Building and loan associations’ license tax re- 
port and payment due. 


September 10—— 


Alcoholic beverage barrel tax due. 

Bus mileage report and tax due. 

Carriers’ gasoline tax report due. 

Last day to file alcoholic beverages report. 


September 20—— 


Distributors’ gasoline tax report and payment 
due. 
Freight carriers’ mileage tax and returns due. 


TEXAS 


September 15—— 


Tax remittance and report due from oleo- 
margarine dealers. 


September 20—— 


Gasoline tax report and payment due. 


September 25—— 


Carbon black production tax report and pay- 
ment due. 

Natural gas production tax report and pay- 
ment due. 

Oil production tax report and payment due. 

Theatres’ prizes and awards tax reports and 
payments due. 


UTAH 


September 10—— 


Carriers’ gasoline tax report due. 
Liquor licensees’ reports due. 


September 15—— 


Distributors’ and retailers’ gasoline tax report 
and payment due. 

Sales tax return and payment due. 

Third installment of excise (income) tax due. 

Use tax return and payment due. 


September 10. 


September 15 
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VERMONT 


September 10—— 
Alcoholic beverage tax reports and payment 


due. 


Property taxes payable in installments due. 
September 15—— 
Electric light and power companies’ report 


and tax due. 


Express and telegraph companies’ tax due. 
Railroad’s property tax report due. 
Third installment of personal income taxes 


due. ‘ 


September 30—— 
Gasoline tax reports and payment due, 


VIRGINIA 





Beer dealers,’ bottlers’ and manufacturers’ re- 
port due. 


September 20—— 
Gasoline tax reports and payment due. 


WASHINGTON 


September 15—— 


Admissions tax report and payment due. 
Gasoline tax reports and payments due. 
Gross income tax returns and payment due. 
Sales tax report and payment due. 

Use tax report and payment due. 


WEST VIRGINIA 


September 10—— 


Alcoholic beverage tax report and payment 
due. 


September 15—— 


Sales tax reports and payments due. 


September 30——— 


Gasoline tax reports and payment due. 


WISCONSIN 


September 10—— 


Alcoholic beverages tax reports due. 


September 20—— 


Gasoline tax reports and payment due. 


WYOMING 


September 10——— 


Carriers’ gasoline tax reports due. 





Gasoline tax reports and payments due. 
Sales tax reports and payments due. 
Use tax reports and payments due. 


September 20—— 


Motor carriers’ tax and reports due. 


Federal Tax Calendar 


September 15—— 


Annual report of profit on Navy contracts due 
for income-tax fiscal year ended June 30. 
Form 949, 

By general extension resident foreign corpo- 
rations and domestic corporations with busi- 
ness and books abroad, or principal income 
from U. S. possessions due for fiscal year 
ended March 31. Form 1120. 

Corporation income tax and excess-profits tax 
return due for fiscal year ended June 30. 
Form 1120. 

Entire income-excess profits tax due on re- 
turns for fiscal year ended June 30, due to 
be filed by September 15, or first quarterly 
payment thereof. Forms 949, 1040, 1041, 
1120, 1120H, 1120L. 

Entire income tax due for fiscal year ended 

March 31, under general extension, or first 

and second quarterly installments due with 

interest at 6% from June 15 on first in- 

stallment. Forms 1040 or 1120. 
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Entire income tax due on returns of nonresi- 
dents for fiscal year ended March 31, or 
first quarterly installment thereof. Form 
1120NB and 1040B. 

Fiduciary income tax return due for fiscal 
year ended June 30. Form 1041. 

Foreign partnership return due by general 
extension for fiscal year ended March 31. 
Form 1065. 

Individual income tax return due for fiscal 
year ended June 30. Form 1040. 

Individual income tax return due by general 
extension for fiscal year ended March 31, 
in case of American citizens abroad. Form 
1040. 

Last quarterly income-excess profits tax pay- 
ment due for fiscal year ended September 
30. Forms 949, 1040, 1041, 1120, 1120H, 
1120L. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
June 30. Forms 1120NB and 1040B. 


Life insurance company income tax returns 
due for fiscal year ended June 30. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for August. Form 957. 

Monthly return of transactions in futures due. 

Monthly returns by clearing houses of sales 
of produce on exchange due. 

Nonresident alien individual income tax return 
due for fiscal year ended March 31. Form 
1040B. 

Nonresident alien individual income tax re- 
turn (no U. S. business or office) due for 
fiscal year ended March 31. Form 1040NB. 

Nonresident foreign corporation income tax 
return due for fiscal year ended March 31. 
Form 1120NB. 

Partnership return of income due for fiscal 
year ended June 30. Form 1065. 

Personal holding company return due for 
fiscal year ended June 30. Form 1120H. 








September 15—continued 
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September 20—— 
Second quarterly income tax payment due on 


Stockbrokers’ monthly return of stamp ac- 
count due for August. Form 838. 

Third quarterly income-excess profits tax pay- 
ment due for calendar year 1937. Forms | 

949, 1040, 1040A, 1041, 1120, 1120H, 1120L. | Form 957. 


September 29——— 


Monthly information return of ownership cer- 
returns of nonresidents for calendar year tificates and tax at source due on bonds for 
1937. Forms 1120NB, 1040B, and 1040NB. August. Form 1012. 


Annual information return of stockholders of | 
foreign personal holding companies due, if | 
company has a fiscal year ended July 31. 


September 30 

Admissions, dues, and safe deposit box rentals 

taxes due for August. 

Excise tax on electrical energy, telegraph and 
| telephone facilities and transportation of oil 
by pipe lines due for August. Form 727. 
| Manufacturers’ excise tax on lubricating oils, 

fancy wooden matches and gasoline due for 
August. Form 726. 





Manufacturers’ excise tax on sales due for 
Third quarterly income tax payment due on Annual Supplement P net income informa- August. Form 728. 
returns of non-residents for fiscal year ended | tion return of foreign personal holding com- Processing tax on oils due for August. Form 
September 30, 1937. Forms 1120NB and 


1040B. 





Internal Revenue Receipts 
for Fiscal Year 1937 


Commissioner of Internal Revenue Guy T. Helver- 
ing has issued a preliminary statement showing in- 
ternal revenue collections for the fiscal year ended 
June 30, 1938, by collection districts and States, to- 
gether with comparative figures for the fiscal year 1937. 
The collections for the fiscal year just closed aggregated 
$5,658,385,125.44 compared with $4,653,195,315.28 
for the previous fiscal year, an increase of 
$1,005,189,810.16. This is the largest sum ever col- 
lected by the Bureau of Internal Rev enue in a fiscal 
year. It exceeds by $250,804,873.63 the largest col- 
lection heretofore made in a fiscal year, namely, 


$5,407,580,251.81 in 1920. 


Income tax collections rose from $2,148,663 ,875.99 
to $2,584,991 ,302.79, an increase of $436,327,426.80. 
Excess profits taxes increased from $25,104,607.72 to 
$36,653,233.78, a gain of $11,548,626.06. Pay roll 
taxes under the Social Security and Carriers Taxing 
Acts aggregated $743,106, 832.20 during the fiscal 
year just ended, compared with $265,745,307.84 in 
the fiscal year 1937, an increase of $477,361,524.36. 


All other taxes accounted for the remainder of the 
increase in internal revenue receipts for the fiscal 
year 1938. Collections from these sources amounted 


to $2,213,681,523.73 for 1937 and $2,293,633,756.67 for 
1938. 


“Statistics of Income for 1936” 


Secretary of the Treasury Morgenthau recently 
made public data from the “Statistics of Income for 
1936, Part 1”, compiled from individual income tax 
returns filed during 1937, prepared under the direc- 
tion of Commissioner of Internal Revenue Guy T. 


Helvering. This report will be released at a later 
date. 


The returns for 1936 numbered 5,413,499, of which 
2,861,108 were taxable and 2,552,391 nontaxable. As 
compared with the number of returns for 1935, the 
total number of returns increased by 838,487, or 
18.3 percent, the number of taxable returns increased 
by 750,218, or 35.5 percent, and the number of non- 
taxable returns increased by 88,269, or 3.6 percent. 


Aggregate net income shown on the 1936 returns is 
$19,240,109,644, which is an increase of $4,330,297 ,619, 
or 29.0 percent, over the amount reported on the 1935 
returns. The net income shown on taxable returns 


is $14,218,853,550, which is an increase of 


pany due if company has a fiscal year ended 932. 
July 31. Form 958, 


Tax on manufactured sugar due for August. 
Form 1 (Sugar). 





$4,184,747,575, or 41.7 percent, and the net income on 
nontaxable returns is $5,021,256,094, which is an 
increase of $145,550,044, or 3.0 percent. 


The tax liability reported on taxable returns is 
$1,214,016,803, which represents an increase of 
$556,577,460, or 84.7 percent. The effective tax rates 
are 6.3 percent for all returns and 8.5 percent for 
taxable returns. The effective rates of tax for re- 
turns for 1935 were 4.4 percent for all returns and 
6.6 percent for taxable returns. 


The returns for 1936 are filed under the provisions 
of the Revenue Act of 1936 and therefore reflect the 
application of a normal tax computed on dividends 
received from domestic corporations, as well as the 
increased surtax rates imposed on net incomes of 


more than $50,000. 

The statistics are taken from returns as filed and 
prior to any revision or adjustment that may sub- 
sequently be made as a result of audit by the Bureau 
of Internal Revenue, and include data from amended 
returns showing net income of $100,000 and over but 
not from tentative returns, or amended returns with 
net income under $100,000. The data from income 
tax returns filed by individuals having net income of 
$5,000 and over are tabulated from each such return. 
The data for individuals reporting net income of 


less than $5,000 are estimates based on samples of 
such returns. 


Big Business 
Spending $5,350,000 on paper alone in 1937, the 


Government Printing Office is one of the largest 
printing houses in the nation. Among its larger 
jobs last year were 40,000,000 copies of a social se- 
curity form and 6,500,000 copies of a post office form. 


Public Debts 
The $57,000,000 debt of the federal, state and 


local governments is more than enough to pay 
for all the seven million U. S. farms, plus their build- 


ings, livestock and machinery, according to a recent 
survey. 


Taxes on Motorists 


Motor car owners pay a total annual tax bill 
of $1,320,000,000 on oil, gas and license plates, 
according to an estimate by the League of Women 
Buyers and Taxpayers of the Nation, Inc. This is 
more than manufacturers get for new cars in a year. 
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Gross Governmental Debt 


THE gross debt of all governments in the United 
States amounted to $55.6 billion on June 30, 1937, 
according to data published in the recent report of 
the National Industrial Conference Board, “Cost of 
Government in the United States, 1935-1937.” 

Since 1931 the debt of state and local governments 
has remained almost stationary while the gross fed- 
eral debt has increased from $16.8 billion in 1931 to 
$36.4 billion in 1937. 

In 1930 and 1931, combined state and local debt 
exceeded the gross federal debt by approximately $2 
billion. In 1937 the federal debt was almost twice 
the combined state and local figure. 

On a per capita basis total public debt in 1937 
amounted to $429.99, compared with the post-war 
low in 1929 of $277.23 and with the pre-war figure of 
only $59.28 in 1913. 

The following table from the Conference Board’s 
report shows the trends in total and per capita gov- 
ernmental debt. 


Gross Governmental Debt, 1913, 1922, 
and 1926 to 1937 * 


c- Amount in Millions \ -—— Per Capita ———\ 

State & State & 

Year Total Federal Local Total Federal Local 
1913... $ 5,721 $1,193 $4,528 $ 59.28 $12.36 $ 46.92 
.. 46,807 22,964 9893 299.05 209.01 90.04 
1926... 33,307 19,643 13,664 285.82 168.56 117.26 
1927... 33,245 18510 14,735 281.27 15660 124.66 
1928... 33,303 17,604 15,699 277.85 146.87 130.98 
1929... 33,691 16,931 16,760 277.23 139.32 137.91 
1930... 34,170 16,185 17,985 277.60 131.49 146.11 
1931... 35,861 16,801 19,060 288.94 135.37 153.57 
1932... 38,817 19,487 19330 310.60 155.93 154.67 
1933... 42,056 22,539 19517 334.39 179.21 155.18 
1934... 45876 27,053 18823 362.30 213.64 148.65 
1935... 47,673 28,701 18,972 373.84 225.07 148.78 
1936... 52,757 33,545 19,212 410.79 261.19 149.59 
1937... 55,579 36,427 19,152 429.99 281.82 148.17 


Contributions and Capital Net Loss 


Taking issue with several decided cases on the 
subject, the Court of Claims in Pleasants v. U. S21 
held that where a taxpayer sustained a capital net loss 





*Source: Annual Reports of the Secretary of the Treasury. 
Computed by National Industrial Conference Board. 
1384 CCH { 9236. 





which exceeded his ordinary income (and to which 
the 12% per cent limitation applied under the 1932 
Act), he could compute his contributions deduction 
upon the ordinary net income which was subject to 
normal tax and surtax. The Commissioner main- 
tained that since the capital net loss was greater 
than the ordinary net income (which was subject to 
tax at ordinary rates), there was no net income 
against which to apply the 15 per cent limitation, 
and he allowed no deduction for contributions. 

The lengthy opinion of the Court gives a thorough 
review of the history of legislation on the subject 
and analyzes contrary cases. It holds that the Com- 
missioner erred in disallowing the deduction. Among 
other things, it concludes that the Supreme Court 
decision in Helvering v. Bliss,? where it was held 
that the 15 per cent contributions limitation applied 
to the net income, including the amount of capital 
gain, does not control the question here involved. 

While the case arises under prior law, the problem 
will again loom in importance if the treatment for 
capital gains and losses as proposed in the Senate 
draft of the 1938 Revenue Bill is adopted. Those 
provisions are patterned after those of the 1932 Act 
in this respect. 


Total Governmental Expenditures 


The grand total of expenditures for all divisions 
of government in 1937 is tentatively estimated by 
the National Industrial Conference Board at $16.9 
billion on a basis that includes social security ex- 
penditures, and at $16.5 billion exclusive of social 
security expenditures. 

The Conference Board’s estimate for the fiscal 
year 1936 based on more complete information shows 
a total of $17,047 million, or an increase of $2,116 
million compared with 1935. This total, however, 
includes federal expenditures in connection with the 
payment of the soldiers’ bonus amounting to $1,673 
million, also social security expenditures amounting 
to $29 million. 

Since 1923 there has been a continuous increase 
in total governmental expenditures with the excep- 
tion of 1933 when reduced state and local expenditures 
brought the total below the previous level. This 





THE TAX 


The Commerce and Labor Buildings 


rise in total expenditures has greatly exceeded the 
rise in population with the result that on a per capita 
basis there has been an increase from $79.96 in 1923 
to $132.73 in 1936. 

The trend in total and per capita expenditures is 
indicated by the following figures from the Con- 
ference Board’s new report, “Cost of Government in 
the United States, 1935-1937.” 


Governmental Expenditures, Fiscal Years 
1923 and 1933 to 1936 





Year Total Federal State Local 

c————— Amounts in Millions —————\ 
| Sees 8,918 $ 3,117 $ 1,208 $ 4,593 
|. eee 2 e- 4,732 2,067 5,433 
noae...... 14,449 6,784 2,044 5,621 
1935 14,931 6,844 2,230 5,857 
1936* 17,047 8,576 2,433 6,038 

a Per Capita ——_—-—————_ 
1923. . $ 79.96 $27.95 $10.83 $41.18 
1933 97.26 37.62 16.43 43.20 
1934 at 114.11 53.58 16.14 44.39 
1935... ... 117.09 53.67 17.49 45.93 
1936* / 132.73 66.78 18.94 47.01 


Unreasonable Accumulation of Surplus 


In its decision in C. H. Spitzner & Son, Inc. v. 
Com.,> the Board denied the Commissioner’s im- 
position of a “penalty,” under section 104 of the 1932 
Act, for unreasonable accumulation of surplus. The 
Board held that petitioner (a partnership incorporated 
in 1932 to carry on a tobacco business which had 
been in existence many years) had not been formed 
to avoid surtaxes. This conclusion was based prin- 
cipally upon the testimony of one partner that he 
wished to limit his liability from a hazardous business 
and to avoid impairing the financial condition of the 
firm in the event of death of his partner, an older 
person who had contributed two-thirds of the capital 
of the firm, and who was then in ill health. 

That the corporation had not been availed of in 
1932 to prevent the imposition of surtax was based 
mainly upon these additional facts: At the time of 
the incorporation, the partners contributed cash and 


* Includes social security expenditures. 
2293 U. S. 144; 35-1 uste J 9001. 
3384 CCH § 7179; 37 BTA —, No, 78, 
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securities from their personal estates 
in an endeavor to have the company 
formed with what they considered 
to be the necessary capitalization 
($4,000,000). The corporation re- 
quired a large amount of liquid 
capital to purchase and process 
tobacco and to finance its customers. 
During the taxable year 1932, the 
corporation sustained losses in its 
business operations but had net 
income in the form of dividends and 
interest on its securities. The divi- 
dends, of course, were not taxable 
to the petitioner-corporation, and 
most of the interest was tax-exempt, 
the return showing a net loss for 
the year. Because of petitioner’s 
custom of writing-up or writing- 
down securities to show market 
value rather than cost, the earned 
surplus account of $2,000,000 was reflected as a book 
surplus account of $318.12, the difference being due 
to the shrinkage in the market value of the securities. 
The Commissioner contended that the earned sur- 
plus indicated an accumulation beyond the reasonable 
needs of the business, but the Board said that it was 
erroneous to compute a surplus based on cost of 
assets when those assets were useful to the business 
only to the extent of their lower market value. 


The dissenting opinion of Member Harron argued 
that the petitioner violated the provisions of section 
104 because the facts showed that it had permitted 
its gains or profits to accumulate beyond the reason- 
able needs of its business. Petitioner’s working capital 
was in excess of its needs, and mere writing-down 
of the securities does not affect the earned surplus 
available for dividends although book surplus was 
almost eliminated. Further, that the partners’ con- 
tribution of additional income-producing securities 
to the corporation, the practice of permitting the in- 
terest and dividends on its securities to accumulate 
with very little distribution therefrom, and the fact 
that no sale had ever been made to a subsidiary cor- 
poration to which petitioner had loaned $800,000 in 
1922, indicated that petitioner had become a holding 
company even though engaged in the tobacco business. 


Ewing Galloway 


Undistributed Income of Revocable 
Trust Not Taxable to Grantor 


While raising no question as to the’ taxability 
of income distributed to herself from a _ certain 
revocable trust, the taxpayer (grantor) in the Board 
case of Jane B. Shiverick,* successfully defended her- 
self from being taxed in 1933 on the undistributed 
trust income. The facts in the case were as follows: 

The trust instrument provided, in general, that the trustee, 
a bank, should collect the income and pay it over to peti- 
tioner during her life. After her death and the death of 
her husband, the income was to be paid to her children 
until they attained certain ages, when the principal was to 
be paid over to them. The trustee was authorized and 
empowered to pay the settlor such amounts from the 
principal of the trust estate as her husband, as co-trustee, 


* 37 BTA —, No. 70; CCH Dec. 9970. 
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should deem to be proper for her maintenance, support, 
and comfort. After her decease, in the event her husband 
was then living, the income was to be paid to him during 
his life, and, while he was the recipient of income, the 
trustee was authorized to pay him, from the principal of 
the trust, such amounts as it should deem necessary or 
proper for his maintenance, support, and comfort. The 
taxpayer reported the trust income, all of which was dis- 
tributed to her. However, a profit from the sale by the 
trustee of some of the securities, which profit remained 
undistributed, was reported by the trustee. The Commis- 
sioner contended that this profit was taxable to the grantor. 


The Board held that the undistributed profit from 
the sale was not taxable to the taxpayer-grantor in- 
asmuch as the status of the husband, a co-trustee, 
was that of a “substantial adverse interest.” We 
quote from the opinion: 


It can not be gainsaid that petitioner’s husband had an 
interest in the corpus of the trust adverse to that of the 
settlor, not because he was a trustee (Reinecke v. Smith, 289 
U. S. 172), but because he had the right, in the event the 
settlor predeceased him, to have the income of the trust 
for the remainder of his life and such part of the corpus 
as the trustee should deem to be necessary for his suitable 
support, maintenance, and comfort. Cf. Reinecke v. 
Northern Trust Co., 278 U. S. 339; Mackay v. Commissioner 
[384 CCH § 9094], * * *. While his interest was con- 
tingent upon the death of his wife occurring before his 
decease, he might reasonably be expected to object to any 
change in the assets of the estate which would be inimical 
to his rights under the trust instrument in the event he 
outlived her. To that extent, at least, his interest was 
adverse. 

Having concluded that the husband’s interest is adverse 
to that of the settlor, there yet remains for decision the 
question whether such adverse interest is “substantial.” 
The dictionary definition of the term is at best only sug- 
gestive rather than expressive of the exact sense in which 
the term is used in the section under consideration. One 
of the definitions given in Webster’s New International 
Dictionary of a substantial right is, “a right materially 
affecting those interests which a man is entitled to have 
preserved and protected by law; a material right.” Other 
definitions of substantial are “material; not seeming or 
imaginary; not illusive; real; true; having good substance.” 
We can not say that the husband’s rights were not sub- 
stantial within the above definitions or as such term is 
generally understood. The property placed in trust by the 
settlor was very “substantial” in amount—more than a half 
million dollars in bonds alone, half of which were Govern- 
ment bonds. The interest on the bonds was more than 
$20,000 a year. His right to receive this amount, contin- 
gent though it was, is sufficient, we think to justify us in 
holding that he had a substantial ad- 
verse interest. 

We hold, therefor, that the respondent 
erred in including in petitioner’s income 
the amount in dispute. 


Annuity Contracts 
in Gross Estate 


In the Board decision in Chemical 
Bank & Trust Co. and John G. Saxe, 
as Executors of the Estate of Frank 
J. Saxe,® the includibility of certain 
annuity contracts in the gross estate 
of the decedent was passed upon. 
As to the first two contracts, dece- 
dent purchased these during his 
lifetime for lump-sum payments. 
They were irrevocable contracts. 
The annuities were payable to de- 
cedent as long as he should live and 
at his death (December 15, 1933) 


537 BTA —, No, 80; 384 CCH { 7181. 
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were payable to his wife during the term of her 
life if she should survive him. The wife survived 
decedent. The Board held that the commuted value 
of the annuities payable to decedent’s wife should 
not be included as a part of decedent’s gross estate, 
and distinguished the instant case from that of 
Guaranty Tr. Co. of New York, Executor,® in that the 
latter case involved annuity contracts which were 


essentially equivalent to revocable trusts. We quote 
in part from the opinion: 


* * * The decedent had no right to change the bene- 
ficiary and no control or interest in the contracts other 
than his right to receive the annuities during his life. 
This right ceased at his death. The interest which his 
wife, Mary L. Saxe, had was a right to receive the an- 
nuities after his death if she survived him. That right she 
obtained absolutely at the time the contracts were made. 
It was not a right over which the testator had any power 
of revocation or control during his lifetime, and at his 
death nothing passed from the dead to the living, May v. 
Heiner, 281 U. S. 238 [2 ustc 519]; Burnet v. Northern 
Trust Co., 283 U. S. 782; Morsman v. Burnet, 283 U. S. 783; 
McCormick v. Burnet, 283 U. S. 784. 


These annuity contracts are different from the ones 
which we had before us in Guaranty Trust Co. of New York, 
Executor, 16 B. T. A. 314 [CCH Dec. 5122]. In that case 
the annuity contracts were revocable at the pleasure of 
Mrs. Roxy M. Smith, who purchased them. In our opin- 
ion in that case we pointed out this fact in the following 
language: 

“* * * The contracts had at all times a cash sur- 
render or commuted value and the decedent could have 
canceled them at any time and received the amount thereof, 
and she could have changed the beneficiary and made it 
payable to whom she pleased.” 


In other words, the annuity contracts were essentially 
equivalent to revocable trusts. 


‘rhe situation is different in the instant case. Here the 
annuity contracts had no cash surrender value and dece- 
dent had no power to revoke them. They were in all 
essential respects equivalent to irrevocable trusts, and the 
Supreme Court decisions relating to conveyances to ir- 
revocable trusts which we have cited above are applicable. 


As to the second type of annuity contract, the 
facts were as follows: Decedent during his lifetime 
purchased an investment annuity contract for a single 

(Continued on page 502) 
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The Current Trend in Tax Exemption 
of State and Federal Employees 
(Continued from page 445) 


In the light of the decision in the Port Authority 
cases none of these arguments appears to be avail- 
able. It is now apparent that the test of immunity 
in the case of a non-discriminatory tax laid upon 
individuals is whether or not the burden of the tax 
is passed on to the agency employing those individ- 
uals to such an extent that it actually impedes its 
proper functioning. There is no reason why that 
test is not of equal application to both state and 
federal agencies alike. 

It is noteworthy that Justice Stone in his opinion 
raised the question as to how far the immunity of 
federal agencies rests on a different basis from that 
of state agencies, but expressly declined to pass upon 
it, stating that other considerations, not present 
there, may be controlling. What those considera- 
tions were he did not indicate and it would be diffi- 
cult to surmise. Certainly, however, in view of the 
meticulous care with which Justice Stone reviewed 
the whole doctrine, it can safely be assumed that 
those other considerations, whatever they are, would 
not be permitted to conflict with the two guiding 
principles so carefully developed there. Those prin- 
ciples strike far deeper than any considerations that 
can readily be surmised. They stem from the con- 
stitutional necessity itself, already adverted to. In 
short, the burden theory upon which the Port Au- 
thority cases were decided is of the essence of the 
immunity. 


When the Revenue Department of the State of 
Tennessee, therefore, attempts to collect its present 
income taxes upon the salaries of individuals work- 
ing for the Tennessee Valley Authority who reside 
in that state, it will hardly avail the taxpayer to 
contend that the T. V. A. is a federal agency engaged 
in a governmental function or that he is an officer 
or employee of a federal agency. Neither of those 
lines of inquiry will be deemed particularly pertinent. 
It seems to the writer that the true inquiries in such 
a case will be just whether or not the T. V. A. is 
exercising functions or activities properly delegated 
to it under the provisions of the constitution, ex- 
press or implied,”* and second, and in the event that 
is true, whether or not the taxpayer can prove that 
the burden of the tax imposed upon him is passed 
on to the T. V. A. to such an extent that it meas- 
urably impedes or obstructs its functioning as such.” 


As to the first inquiry volumes could and doubtless 
will be written. So far not a great deal of research 
has been undertaken along this line, largely because 
it has been assumed that the federal government 
with its broad grant of powers could undertake ac- 
tivities of a kind not attempted ordinarily by the 
states. This has comprehended in the past all that 
vast category of industrial and mercantile activities 
which are incidental to the operation of such strictly 
national agencies as the Post Office, the Army, the 
Navy, the Coast Guard, the Marine Corps, the Land 
Office, etc. In carrying out the normal functions of 





21 Veazie Bank v. Fenno, 8 Wall. 533. 
22 Port Authority cases, supra. 
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these agencies, taking care of a vast national per- 
sonnel, it has been essential for the government to 
enter into the fields of industry and commerce in the 
capacities of engineer, designer, buyer, builder, 
operator, superintendent, caretaker, repairer, seller, 
and bookkeeper of it all. All of those activities have 
under given circumstances been deemed incidental to 
the national function in issue. 

But that is not to say that the federal government 
has the constitutional right to do any or all of those 
activities independently of its delegated powers. 
Whether or not the federal government has the 
power, for example, to appropriate the people’s 
money for the sole purpose of buying up all the 
power companies in a given state and operating them 
for the benefit of the citizens of that one area, is a 
serious question. An examination of the constitu- 
tion reveals no specific grant to which such power 
could be easily attributed. It is significant that in 
the decisions of the Supreme Court in which the 
power of a federal agency to claim exemption has 
been questioned, the Court has always been careful 
to identify the activity in question with some well 
recognized constitutional power of the federal 
government.”* 

The effort will doubtless be made to show that the 
authority of such an agency springs from the power 
of the federal government to regulate commerce with 
foreign countries and among the several states. But 
whether a grant of power to regulate interstate com- 
merce confers a corresponding power to engage in 
interstate commerce is another question. If the cases 
dealing with the governmental powers of the several 
states offer any analogy, such a grant does not.™ 
The power of a government, state or federal, to regu- 
late or to control commerce is recognized as an exet- 
cise of its police power and therefore inherent in its 
very existence. But the power to engage in com- 
merce is not a part of the police power in any sense 
of the word. As the Supreme Court said in Ohio v. 
Helvering : *° 


“The argument seems to be that the police power is 
elastic and capable of development, and changes to meet 
changing conditions. Nevertheless the police power is 
and remains a governmental power, and applied to busi- 
ness activities is the power to regulate its activities—not 
to engage in carrying them on.” 


No one disputes, of course, the right of the several 
states or of the federal government to engage in 
business activities if it sees fit. But its right to be 
exempt from taxation in carrying on such activities 
is another matter entirely. As the Supreme Court 
said again in the Ohio case: “The exercise of the 
right is not the performance of a governmental func- 
tion and must find its support in some authority 
apart from the police power.” 

In other words, it seems fairly clear that when a 
federal agency engages in what is conceded to be a 
commercial activity such as the supplying of light, 
gas, power, etc., in order to find immunity from 
taxation it must show either that the power to do 
so springs directly from some delegated power, or 
that the activity is incidental to some expressly 
delegated power. 

(Continued on page 491) 
23 See Rogers v. Graves, 299 U. S. 401 and cases cited. 


4 South Carolina v. United States, 199 U. S. 437. 
3 292 U. S. 360. 
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Notes on Present-Day Taxation 


(Continued from page 452) 


perfect and satisfactory in itself, the greater the 
amount of money it produces, while at the same time 
burdening the persons subjected to the tax as little 
as possible. Accordingly from this point of view, 
the optimum of taxation from the point of public 
interest is one in which the result in the form of 
money revenue is as high as possible, while at the 
same time the taxed persons are subjected to as 
small a burden as possible. 


It is the financial solvency of the subjects of tax- 
ation which represents the real source of their capac- 
ity for paying taxes as well, in those cases in which 
the public body levying the tax demands that the 
tax should be paid in cash. The persons taxed, as 
economic units and persons or legal entities pos- 
sessing economic sources of power, may of course 
possess also other capacities of payment apart from 
their capacity of cash payment. Thus in the first 
place they may possess capacities for payment in 
kind. 

Notably a person who possesses a certain quantity 
of goods will also be able to surrender a certain por- 
tion of this quantity of goods, i.e., he may be com- 
pelled to surrender such portion, since such a person 
possesses a capacity for payment in kind, viz., in such 
natural goods. If a public body levies a tax on 
produce (e.g., on the annually produced quantity of 
wheat or of any industrial product) or on a stock of 
goods, as on an item of movable capital, and even 
in those cases when it levies taxes on landed prop- 
erty, as on agricultural land, houses, etc., it is, in a 
period of the modern monetary system, really only 
levying its taxes on the hopes of the future. Notably, 
in order to enable the person taxed to pay the tax in 
cash, it is necessary that it should first exchange its 
natural or industrial products for money, i.e., that 
it should sell the produced goods and change them into 
money, to enable him to pay the tax. Accordingly, 
in the period of monetary system, it is not the capac- 
ity for production but the capacity for payment which 
will be the factor directly determining also the limits 
and circumstances of the capacity up to which such 
taxes be levied. In the movement of economic life 
and its intense traffic it is in the form of prices, 1.e., in 
the form of amounts received from the sale of the 
greatest variety of articles that the largest amount of 
money is set into movement. Accordingly, in the 
period of monetary system, the kind of taxes with 
which it is possible to obtain, in the long run, the 
greatest tax receipts are those by means of which 
the different price amounts formed in the movement 
of economic life can be determined and subjected 
to taxes in the fullest measure. This is why we see 
from the taxation statistics of the modern countries 
that the greater part of tax receipts is in constantly 
increasing degree derived from the so-called indirect 
taxes. This character of the indirect taxes is strik- 
ingly manifested even in Great Britain, although 
among all modern countries it is Great Britain which 
may be considered the creditor of other countries 
and of the other parts of the world, the country in 
which there exists, relatively, the greatest amount 
of income derived from interest and rent collected 
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from abroad. Therefore it is in Great Britain that 
the proportion of direct taxes levied on income de- 
rived from interest and rent (and on capital derived 
therefrom) should be the highest as compared with 
the results of the indirect taxes levied on price 1. e., 
on purchase amounts presenting themselves in trade. 

Accordingly, in the period of the modern monetary 
system, the greater the amount of prices presenting 
themselves in trade, the greater is the quantity of 
tax receipts on which the State may count. There- 
fore it is not in the great source of direct taxation, 
i. e., in the incomes and’ fortunes forming the basis 
of general income tax, capital tax or of death duties, 
that the powerful sources of taxes, capable of yield- 
ing the greatest results of modern States consist, 
but in the frequency and multitude of price amounts 
presenting themselves in the billions of sales and 
purchases in economic life, which form the basis 
of the so-called indirect taxes (7. e., taxes on turn- 
over and on consumption.) 


Many conclusions can be drawn from this circum- 
stance. Of these we would point out those enu- 
merated below as possessing the greatest importance 
from a financial and social point of view: 


(a) In consequence of what has been said above 
it is necessary that political economy and finance 
should revise the teaching professed by them up to 
the present regarding general income tax and capital 
tax (and, through these, even regarding death duties) 
and that they should curtail the hopes cherished by 
them towards these taxes, as to the possibility of 
their being the most important and most ample 
sources for covering the expenditures of modern 
States. . 


(b) It is necessary to accept the given fact that in 
the present period of monetary economy it is the 
so-called indirect taxes which represent the most 
powerful sources of taxes, and accordingly what is 
necessary to be done is to render these taxes more 
social, and not to cause havoc among tax sources by 
increasing direct taxes. 


Increasing the Proceeds of Taxation 


Undoubtedly one of the most important questions 
of present-day taxation policy actual practice is the 
question how it would be possible to increase exist- 
ing tax-receipts or, in case tax receipts should 
diminish, how it would be possible to open new 
sources of taxes and introduce new kinds of taxes to 
make up the deficiency. However, the question of 
the new sources of taxes and of the new kinds of 
taxes will present itself in a new light if it is not 
only according to the old principles and patterns of 
finance that this question is investigated, but whether 
special attention is paid to the consideration that the 
process of taxation must fit closely into the modern 
manner of distributing income. Notably, in the 
present order of the distribution of income, taxes and 
excises due to public authorities are one of the dif- 
ferent branches of income which in the same way 
are in the order of the modern monetary system 
being derived from price incomes. This view will 
then also pre-determine the rdéle of taxes as a branch 
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of income in the order of the present-day distribution 
of income. If now, on the basis of the above, we are 
investigating further by what means it would be 
possible to increase the income derived by the State 
from the collection of taxes, or how it would be 
possible to make up for diminishing tax income by 
the introduction of new sources and kinds of taxes, 
special attention must be paid to the question under 
what circumstances and in what branches of pro- 
duction the amounts of cash income in modern 
economic life are periodically rising or diminishing. 
In other words it is to the rising or diminishing 
tendency of the size of the amounts of money income 
that we want to point as a circumstance to which 
attention should be paid. This idea closely approxi- 
mates the idea of the investigations of trade cycles 
which are now so very popular. It should now be 
taken into account that larger incomes and receipts 
result in the rising periods of economic trade cycles, 
whereas, in periods of depression or stagnation the 
quantity of incomes and receipts also diminishes. 
It follows herefrom that in times of a rising trade 
cycle the receipts of the State will, with an un- 
changed system of taxation, likewise rise automatically. 
It is also possible, however, to establish a conclusion 
of much greater importance from the point of view 
of taxation policy than this, notably, the conclusion 
that it is also during the period of a rising trade 
cycle that the State will find the greatest number of 
liquid sources of taxes produced by the increased 
price receipts and by the residues derived therefrom. 
It is in such periods that the State will best be able 
to find sources of taxation of suitable magnitude for 
new taxes also. 


Notably, it is the increased quantity of receipts 
in cash which is at all times the most reliable source 
of liquid subjects of taxation. Accordingly, for this 
reason, it is the rising trade cycles which are the 
most suitable periods for realizing improvements in 
taxation. 

There is, however, also another point of view 
which renders the time of rising economic situations 
most suitable for the introduction of reforms in tax- 
ation and of new kinds of taxation. In addition, liquid 
bases of taxation are becoming increased at such 
periods. It is during such periods that new kinds 
of taxation can be introduced without any trouble 
and the public can become accustomed to them. If 
the public, 7. ¢., trade and the distribution of incomes 
have become accustomed to any new kind of tax, this 
also means that the rates of taxation of the new kind of 
tax have, as items of cost, already become fitted into 
the formation of prices of such trade and of such dis- 
tribution of incomes. The taxes in question, as price 
factors and elements of increasing prices, have already 
become fitted into the commercial operations of the 
public. They have already become included in the 
process of shifting or diffusion. All this is particularly 
true of price taxes (indirect taxes) introduced in 
favorable periods of trade. The new kinds of taxes 
introduced in such a manner in periods favorable 
for them have, so to say, become part and parcel of 
the process of distribution, and of the shifting of 
cost and taxes. And these elements of cost becom- 
ing part and parcel of the amounts distributed in the 
distribution of incomes, and moving and becoming 
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shifted together with such amounts, will remain con- 
tained, as inherent parts, in the process of the dis- 
tribution of incomes also during the periods of change 
of the trade cycle. There is accordingly a great 
difference between the situation in which the State 
is, for instance, introducing any new tax in a period 
of depression or stagnation, and, on the other hand, 
the situation in which the depression already brings 
with itself as an organic element some kind of tax 
introduced earlier. Notably, in the first case the public 
will resent it as a bitter fatality that the State should 
burden it with new taxes exactly at the moment 
when its income is diminishing. It will accordingly 
feel the burden of the tax to a double extent, being 
compelled to cover, from its diminished income, new 
charges to which it has not yet become accustomed, 
which it has not yet shifted on other shoulders, and 
to the shifting of which economic life has not yet 
comformed. As against this a period of falling trade, 
which reaches the public together with the burden 
of a tax already introduced and which has already 
fitted itself into the system of the distribution of 
incomes, will not make the public feel the double 
burden of taxation due to the fact that the new 
tax has not yet fitted itself into the process of shifting 
and of diffusion among wider circles of society. 
Notably, in the age of monetary distribution of in- 
comes, the greatest help for bearing the burden of 
taxation as an element of cost consists exactly—as 
already stated above—in the phenomenon of tax dif- 
fusion. Especially, if a workman is able to obtain 
compensation for the rise in the price of living due 
to some tax on consumption by the possibility of his 
wages being raised by the same amount, the burden 
of the tax in question has become shifted 7. e., has 
become diffused as between the workman and the 
employer, the consequences of such phenomenon 
being borne by the public in the form and to the ex- 
tent of a rise of prices. Such a phenomenon will, 
however, usually occur only in a period of rising 
trade. But when such a process of shifting has 
once taken place it becomes an organic constituent 
element of the trade community in question. It fol- 
lows herefrom that present-day taxation policy is 
obliged to see further and use greater foresight in 
this respect also, than in former times. It is obliged 
to foresee during the period of rising trade, that a 
depression or stagnation is going to occur, and that 
during such period of depression or stagnation new 
sources of taxes, or new kinds of taxes will be re- 
quired. But the process of shifting of these new 
burdens of taxation or of these new kinds of taxes 
will have to begin by taxation policy earlier, 7. e., dur- 
ing the time of the favourable period of business, so 
as to facilitate to society the bearing of the burden 
of such taxes by the previous insertion of the new 
tax, as of an element of cost, into the dynamics of 
the distribution of income. 


Conclusion 


Nor is it possible—considering the matter well—to 
object to the introduction of new kinds of taxes 
during favourable periods of trade in view of coming 
depressions, that thereby an unnecessary burden 1s 


nIQ wn 





August, 1938 








being placed on the shoulders of the public. Notably, 
such a procedure will only facilitate the employment, 
using careful foresight, of any surplus revenue as a 
reserve for the period of lean years. If it is possible 
to give careful attention to this point of view in the 
case of private enterprises, why should it not be 
possible to do the same with still greater foresight, 
and in a still more carefully planned manner, in the 
case of public finance also. In the same way as it 
is not an unknown practice in the business manage- 
ment of private enterprises to balance burdens be- 
tween fat and lean years, and create reserves for 
the lean years from the surpluses of the fat years, 
public households ought likewise to practice this 
operation of foresight, the necessity of which becomes 
all the more clear to us, the more we study the 
nature of modern taxes and their connection with the 
problem of the trade and of the distribution of income 
in the modern monetary system. It is with double 
lucidity that this point of view becomes clear to us, 
when looking more closely into the nature of con- 
sumption and turnover taxes, i. e., of the so-called 
price taxes, and when studying the manner in which 
such taxes are borne. 

As to the requirements above set forth on taxation 
policy, the following drawbacks are inherent to the 
procedure followed usually in most cases 1. e., to 
the practice according to which it is at the time of 
economic depression or stagnation that taxes and 
among them, direct taxes, are raised: the raising 
of taxes in such periods, when cash residues become 
diminished or disappear, undoubtedly curtails the 
capacity of payment of the taxed subjects, and in 
consequence thereof diminishes the volume of trade. 
On the other hand the diminution of the volume of 
trade also means the diminution of receipts from 
taxes on turnover and from taxes on consumption. 
To this is added the fact that in the case of a bad 
period of trade the liquidity of the sources of taxes 
also becomes diminished, and in consequence hereof 
a raised or a new tax will make greater ravages still 
in the source of taxes also. Generally speaking 
modern taxation policy should endeavour as far as 
possible to make liquid sources of taxes the objects 
of taxation, whilst diminishing the burden of taxa- 
tion of non-liquid sources of taxation. Moreover, 
it is also beyond doubt that it is the time of booming 
trade which is the most suitable for getting a stronger 
hold on the liquid sources of taxation (taxing them 
at the very source) and for releasing the non-liquid 
sources. If this opportunity is allowed to pass, it 
will lead to a double unfavourable reaction during 
the times of depression or stagnation, particularly 
in residual (direct) taxes. For the sources of taxes, 
the liquidity of which is in any event becoming 
diminished at such times, will owing to the increase 
of taxes, or owing to the levying of new kinds of 
taxes almost automatically become subject to de- 
structive excessive taxation. 


Speedy Lawmaking 


The 7,466 members of the 48 state legislatures 
last year passed 17,194 new laws, or an average 


of about 2% laws for each legislator, according to a 


recent compilation. 
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Federal Estate and Gift Taxes 
(Continued from page 448) 


tirely immaterial. I will give you an example to 
illustrate that point. Suppose an individual, in 
trouble in New York, had a father ninety years old 
who was on his death bed. He made a will dividing 
his property equally among his five children. Sup- 
pose his son came to the death bed and said: “I am 
in trouble, I’ve got to have five million dollars right 
away to keep me from indictment.” The father trans- 
fers the five million dollars to him. That would not 
be a transfer in contemplation of death, although the 
man might be within two weeks of death from an 
incurable illness and from age. 


The law, where a transfer is made within two years 
of death, creates a prima facie presumption that it 
was in contemplation of death. But a presumption 
means that the presumption prevails in the absence of 
evidence—where evidence is introduced, by the 
weight of authority in this country the presumption 
is not still in the case to be weighed against the evi- 
dence, because a presumption is not evidence. It 
disappears when competent evidence is introduced. 

The last view of the Supreme Court on that sub- 
ject was in the Ganno case—not a tax case; an insur- 
ance case—in one of the last advance sheets of the 
lawyers edition. There are also a number of other 
Supreme Court decisions, and decisions in the lower 
federal courts on that point. 


Of course there will always be great controversy 
about the valuation of property. In every large 
estate the government agents will seek to increase 
the valuation. I have never known a case where 
they sought to reduce it. There may be such a case, 
but I have never known any revenue agent to say 
that the Department should make a refund because 
of overvaluation of the property by the executor. 
This is particularly true in a case involving a large 
block of stock. Whether it is worth more or worth less 
than a few small scattered shares sell for is a question 
of fact. It may be worth more and it may be worth less. 
We have all known cases in our practice where 
stocks have been listed on the Exchange and where 
people were anxious to secure control of the com- 
pany and willing to pay fifty per cent more than the 
list price if they could get it, and did pay it when 
they got it. Then there is the case where ten or 
twenty thousand shares are dumped on the market, 
which results in breaking the market and forcing 
the price down. The market is made by buyers and 
sellers. If there are more sellers than buyers, the 
price goes down. When I say more sellers than 
buyers, I mean in an equivalent quantity. If there 
were a dozen sellers but one buyer who wanted to 
absorb everything, of course it would not fall. 

There is a case pending in the Supreme Court now, 
the Taft case which should be argued within the next 
two months. The law allows a deduction for all 
bequests. It reads: “* * * all bequests, legacies, 
devisees or transfers for charitable, religious and 
educational purposes * * *.” Now, Mrs. Taft 








during her life promised two million dollars to the 
University of Cincinnati. The promise was a bind- 
ing, enforceable contract, because the University had 
acted on it, but there was not two million dollars 
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consideration in what it had done. The executors 
had to carry it out—they were legally bound to carry 
it out. The Board of Tax Appeals and the Sixth 
Circuit said it was not a transfer and therefore not 
deductible—it was not a transfer by her. However, 
it may well be that the Supreme Court will reverse that 
decision and hold that it is a transfer within the 
meaning of the law, because none of these transfers 
take place during life; always after death and they 
are not transfers by the decedent, but as a result 
of something the decedent has done during life. 
Suppose you put it in a will? This will was made 
during life, but does not become effective until death, 
and I think the Supreme Court may well hold a 
transfer by executors pursuant to decedent’s promise 
to be a transfer and reverse the decision of the Sixth 
Circuit Court of Appeals. The argument against the 
deduction can find support in the words of the statute 
but it is impossible to find any reason why Congress 
would have allowed the deduction for a transfer to 
the same college by will and not allowed a deduction for 
a transfer made pursuant to a legally binding promise 
had such a case been brought to its attention. 


A credit for the gift tax is allowed against the 
estate tax. We have at present the estate tax in 
two acts—the 1926 Act, which is the basic act, and 
the additional rates which were enacted in 1932, 
increased in 1934 and 1935. The pending bill does 
not increase them, it merely consolidates them. But 
the credit for the gift tax is allowed not only against 
the 1926 Act tax, but against the additional tax im- 
posed by the other acts. On the other hand, a credit 
for state inheritance tax, or a death tax due a state 
is only allowed against a federal estate tax imposed 
by the Act of 1926. Taking the total federal tax as 
it stands, it cannot exceed—because it is only against 
the ’26 rates—17 per cent of the total tax imposed, 
or so, I understand, the Department has computed it. 


We might have this situation. It is very possible 
to have a state tax so high and to allow so few deduc- 
tions that the federal and state inheritance tax to- 
gether might exceed the entire estate. This situation 
does not exist today because most, if not all, of the 
state inheritance tax laws allow deductions first for 
the federal estate taxes before computing the state 
inheritance tax. In other words, that is deductible; 
that and other deductions are taken and the value 
of what is left is the basis of computing the state 
inheritance tax. But if we did have such a clash, 
we would have an interesting constitutional ques- 
tion, because, while the Constitution is the supreme 
law of the land, yet, because the latest rule is that 
the Constitution intended to preserve the dual form 
of government and the right to transmit and inherit 
property is derived solely from the several states 
and not from the Federal Government, if the state 
law and the federal law together, took more than 
an entire estate, there would be a question of which 
was entitled to priority—the power which gave the 
right to transmit and from which that right came, or 
the supreme power to tax. One can conceive of a 
man’s paying federal death taxes—70 per cent 
bracket—and then paying also a state inheritance 
tax, which might make the situation for the estate 
very difficult. In case such a conflict arises the ques- 
tion is can the federal taxing power be used to de- 
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stroy the State Governments by starving them of 
revenue. 

Now, we have enacted and increased our gift taxes 
and this will be a source of future litigation while 
there still is a difference in estate and gift tax rates. 
I will give you an example of how the gift and death 
taxes work together. Suppose a man has an estate 
of twenty-eight million dollars and dies. The bene- 
ficiary, after paying the federal death tax—assuming 
there was only one beneficiary—will have eleven 
million dollars left out of that twenty-eight million 
dollar estate. On the other hand, suppose a man 
with a twenty-eight million dollar estate says, “I will 
give it all to may son during my life.” And he gives 
his son twenty million dollars and keeps eight million 
dollars, which is the gift tax. The son gets twenty 
million dollars, and the Government gets an eight- 
million dollar gift tax. On the other hand, if he 
keeps it until he dies, the government will get the 
difference between eleven million and twenty-eight 
million dollars, in death taxes. By making a gift 
inter vivos he is able to give his son nine million 
dollars which the government would get if he left 
the son his property by will. 


Now there is another very important thing there, 
and that is the advantage from the taxpayer’s stand- 
point of small gifts in a large estate. Of course, the 
death tax is imposed on the estate as a block, whereas 
the gift tax is only on the amount of the gift. Sup- 
pose a man’s estate exceeded fifty million dollars. 
He would be in the 70 per cent bracket. In other 
words, there would be $700,000 taken out of each 
million by the estate tax. Suppose he just took a 
million dollars from the top bracket and transferred 
it to his son as a gift during life. In that case the 
gift tax would be around $128,000. Instead of getting 
$300,000 out of a million, the son would get $872,000. 

So, as long as the gift tax may be used to transfer 
great amounts at a large saving to children—pro- 
vided, of course, the gift is not in contemplation of 
death—and so long as there is this disparity between 
the gift and estate tax, we are bound to have pro- 
lific future litigation over transfers inter vivos. 

It has been suggested that the rates should both be 
the same. Of course there is some objection to that. 
The government wants to get the money and get it 
right away; not wait ten or twenty years. Now | 
do not know in how many years money is supposed 
to double itself. I suppose in the olden days when 
interest was sure, money and interest compounded 
doubled in about seven years. That is one reason 
why we should not make the gift and death tax 
rates the same. The principle which induces all 
business to give discounts for prompt payment is 
involved. And always a donor takes a risk of re- 
versals. That property, if he kept it, at the time of 
his death may have shrunk to nothing and it may 
have had a great value when the gift was made. In 
such case there would not be any value for the death 
tax. On the other hand, it may rise in value. There 
is an element of speculation in it. The question can- 
not be determined dogmatically, but I say we should 
make the rates the same. If we did that we would 
eliminate a great deal of this litigation. 

The question has arisen as to what may be re- 
served. This frequently arises in a conveyance inter 








FEDERAL ESTATE AND GIFT TAXES 489 


vivos, and determines whether it is or is not subject 
to the federal death tax. It always has been the fed- 
eral law by a decision of the Supreme Court that if a 
right to revoke a conveyance was reserved, the gift 
was taxable at death. The state law generally was 
the other way, as far as state inheritance taxes were 
concerned, and in many states it still is the other way. 


It has been held, however, that even though the 
donor reserves no right to revest a conveyance in 
himself—merely a right to change the beneficiary— 
nevertheless it is subject to the federal death tax. 
Formerly it was the law—until 1924—that if the 
donor reserved the right to revoke, not alone, but in 
conjunction with another person, his conveyance was 
not subject to tax. But the law was amended to 
remedy that defect in 1924, so that if the grantor 
alone or in conjunction with any person reserved the 
right to revoke, the conveyance should be taxable. 
However, you know the language—if the grantor 
“alone or in conjunction with.” If the grantor were 
to reserve no right to revoke, but vested the right in 
some third party, then, of course, it would not be 
taxable. There has been a great deal of argument on 
whether a possibility of reverter, or right of survivor- 
ship authorizes the tax—the Supreme Court, in six 
cases decided by a divided court—one of the last two 
decisions being 5 to 4—held a mere possibility of 
reverter does not authorize the tax. I should not 
have referred to the last two decisions, because the 
last decision where that question was present was in 
the Bingham case, and in that case the Chief Justice, 
who had dissented in the other two cases, concurred 
with the majority on the strength of the other two deci- 
sions. There is a strong reason for his concurrence. 
People, on the faith of Supreme Court decisions, make 
conveyances. The Court states the law and you 
advise a client of the law and he makes a con- 
veyance. It is unjust and improper to reverse those 
tax decisions. I think Justice Holmes recognized 
that—some justices are so stubborn that they con- 
tinue to dissent regardless of accumulation of au- 
thority. But you notice that in the Indian Motocycle 
case—although Justice Holmes had dissented in the 
Panhandle Oil Company case, nevertheless in the 
Indian Motocycle Company case Justice Holmes con- 
curred because of the decision in the case of Pan- 
handle Oil Company v. Mississippi. He had not 
changed his views, but the point is that he was not 
going to dissent any longer once the decision had 
been made over his protest; he was going to concur. 

Now, I think that the possibility of reverter de 
cisions will not be overruled. I think such reserva- 
tion will not render a conveyance taxable, but you 
have to tell a client how the Court stood on it. We 
know the present condition of the Court. Changes 
happen when new members come on the bench. It 
pains me to make the suggestion, for such a situation 
does not help create respect for law. 

As to extensions—the Commissioner is allowed 
to grant an extension up to eight years to pay a tax 
shown on areturn. A man’s estate might have diffi- 
culty raising the money if he died owning a great 
industry. The Commissioner can grant an extension 
of eight years for the payment of that tax. That tax 
is not due until a year and three months after death 
and the Commissioner could grant an extension of 
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eight years in which to pay it from the time it was 
due, so that it would not be payable for over nine 
years. 

As to a deficiency in a tax, however, the Commis- 
sioner is only authorized to grant an extension for 
four years. The limitation on assessments from the 
time of filing the return, unless it is by waiver or 
appeal from a letter sent ‘within the limitation time, 
is three years, and the same limitation from time of 
the payment of the tax runs on filing refund claims. 
Of course, suits to recover are governed by the re- 
vised statute—Section 3226—two years after rejec- 
tion of a claim, if it is not rejected after it has been 
on file six months one may sue at once. 





As to the question of minimizing the estate tax— 
reducing it. In the first place, the law states that 
real estate situated out of the United States is exempt 
from taxation. You could advise a client to go and 
buy a building, if he had plenty of money, in the 
great Dritish city of Hong Kong, and that real estate 
would be exempt from taxation when he died. 

[ have already pointed out how the gift tax may 
be used to minimize the estate tax. Now we come 
to insurance. If none of the incidents of ownership 
are reserved in an insurance policy, the present hold- 
ing is that it is not taxable. In other words, if your 
wife is beneficiary and you reserve no right to change 
the beneficiary, and reserve no right to borrow 
money on the policy, and reserve no right to sur- 
render the policy for cash, then the proc eeds are not 

taxable. A great deal of litigation is pending on this 

question. Many wealthy men were approached by 
insurance agents and were told: Now, you pay over 
here two or three million dollars to our company; 
we will pay you an annuity on that, and if you do 
not reserve the right to change the beneficiary there 
will not be any tax on it w hen you die. In the first 
place, those contracts are not contracts of insurance, 
because all the authorities lay down the rule that a 
contract where a man does not risk the premium 
which he pays is not a contract of insurance. A 
recent decision of the Supreme Court of Minnesota 
within the last two years arose in a case like this—in 
the Thornton Estate. The man had done just that 
and, of course, it was established by Minnesota laws 

and most state laws—that insurance payable to 
specified beneficiaries is not subject to a state in- 
heritance tax. The Supreme Court of Minnesota 
held that, while that was true, this was in itself not 
a contract of insurance, but merely a transfer of 
money intended to take effect in possession at death 
and, therefore, was taxable. 

Of course there is a great distinction between the 
federal estate tax law and the state tax laws on 
what is intended to take effect in possession at death, 
because, as I have said, the federal estate tax is on a 
transfer, and inheritance laws are laid on the receipt 
of property. For example, in the McCormick case 
the courts of Illinois held that property taxable under 
the Illinois inheritance tax law, and the Supreme 
Court of the United States held it not taxable under 
the federal estate tax law. In one case the test was 
the receipt by the beneficiaries; in the other, the 
transfer by the deceased, and the decedent made 
this transfer during life. Unless a transfer inter vivos 
is in contemplation of death, or unless it is intended 
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to take effect in possession and enjoyment at death, 
there is no basis for the federal death tax if it is 
complete. 

Of course the transfer with a right to revoke is 
not a transfer, because it is not complete until the 
right is extinguished. 

Now this insurance question, I think, should be 
looked at just as if it were a conveyance of any other 
property during life, and it will have to be decided 
that way where these annuity cases arise. If a man 
transfers over two million dollars to the insurance 
companies, he divests himself of it during life. The 
time of receipt by the beneficiary is not a test. The 
test is the transfer, and, as I say, millions of dollars 
are involved in those cases. I know of one where the 
amount is two and a half million in tax which is 
pending before the Board, and there are numerous 
others. Also unless insurance is taken out by de- 
cedent, the proceeds are not taxable. Ifa corporation 
paid the premiums on a policy payable to decedent’s 
wife it would not be taxable. 

Now, another method of minimizing the federal 
estate tax is this. There is no tax on the exercise of 
a special power of appointment. The law includes 
in the estate a general power of appointment only. 
Now, what is a general power of appointment and 
what is a special power of appointment? That must 
be determined by the law of the state in which the 
donor lives and where the property is located. So, 
then, if the property is located in one state and the 
donor lives in another, then you will have to consult 
the Restatement of Conflict of Laws to get your an- 
swer. But it is a matter of state law, anyway. This 
is generally held—a power to appoint a natural per- 
son only is a special power of appointment. A gen- 
eral power of appointment is one to appoint to any- 
thing—corporation or otherwise. The power to 
appoint to a natural person only, of course, is broad 
enough to satisfy most donors’ wishes. And if you 
write that into a will while there is a tax on the prop- 
erty upon the death of the person who makes a will, 
when the person dies, who exercises this power of 
appointment, because it is a special power of appoint- 
ment, there is no tax on it at that time. 

There is one more way which suggests itself by 
the incident of Barbara Hutton. Our power to tax 
is dependent on two things: first, the property—the 
situs of the property within the United States; and 
second, the citizenship. We may tax our citizens 
residing abroad if we want to on any of their prop- 
erty, regardless of where it passes at death. We 
may not tax non-resident aliens on any of their aed 
erty, except that which is situated within the United 
States. Now, the law defines stock of a United States 
corporation to be property within the United States. 
I read recently in one of the financial sheets that a 
very large block of Woolworth stock was being dis- 
posed of by bankers in the way that such large blocks 
of stock are usually disposed of. I have a suspicion 
of who is selling it and why. But, stock of a United 
States corporation is defined by the law to be prop- 
erty within the United States, even though the cer- 
tificates themselves may be located abroad and eve 
though the stock may be owned by a non- Saeeeat 
alien. The Board of Tax Appeals, however, has held 
that bonds in a United States corporation located 
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abroad are not property within the United States; 
and I think there is a justification for that holding, 
because when Congress went to the trouble of defin- 
ing stock in a United States corporation to be prop- 
erty within the United States, it did not mention bonds. 
The implication is that it does not consider bonds in 
a United States corporation, situated abroad, as being 
such property. I think there is an appeal pending in 
the Second Circuit on that. A nonresident alien may 
easily avoid this by transferring his United States 
securities to a foreign holding corporation. In such 
case they are not transferred at his death. At any 
rate, a citizen of the United States may take property 
abroad, expatriate himself and give it all away or die 
with it in his possession and the Uniied States tax 
laws could not touch him any more than the religious 
laws of England touched the Puritans when they 
went to Holland. If his beneficiary had to send that 
property within the jurisdiction of the United States 
for transfer or collection, our laws could levy on it. 

So a country, in seeking to impose taxes and to 
confiscate large fortunes, must also consider that 
wealthy people are not fools; that they are able to 
shift for and help themselves; and if laws are too 
drastic, they and their money will be driven out 
of the country just as the religious laws of certain 
countries drove people to other countries. Taxes 
have done more than that by sometimes causing 
revolutions. 


Now, there is another matter that has been settled 
by the courts. There are decisions where if there 1s a 
restriction on the sale of property—an option given 
during life—and that option is binding on the estate, 
that option price is the one at which the property 
must be included in the estate. Recently there was a 
case where the stock was worth about $1200 a share 
at death. An option was given on it during life 
for about.$200 a share. It was held that $200 was 
the value at which it must be included in the estate. 
The question arose abroad several years before it 









The Current Trend in Tax Exemption 
of State and Federal Employees 
(Continued from page 484) 

We know of no express provision in the Consti- 
tution delegating to the federal government the 
power to enter into the public utility business as a 
proprietor and to sell light and power to the private 
citizens of a given area of the country. Whether 
such a power is implied from the power of the 
Congress to regulate interstate commerce, naviga- 
tion, etc., or to provide for the national defense, 
presents a grave constitutional question. 

As to the second inquiry, viz., whether or not the 
taxpayer can prove that the tax imposed upon him is 
passed on to the federal agency and actually burdens 
that agency more than “the constitution presup- 
poses,” other volumes will be written. But the test 
of that burden is simply a question of fact and a 
matter of proof, in view of the Port Authority deci- 
sion. If the employees of the Tennessee Valley Au- 
thority, for example, can prove that the Authority 
is so impeded or obstructed by a non-discriminatory 
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arose here. First it arose in Ireland, in a case in- 
volving the stock of the Guinness Brewery, and you 
will find it all set forth in the Irish reports. I think 
that counsel there exhausted the arguments on the 
question. The counsel for the Crown said that if 
this option price was to be taken as the value 
on which the death duty must be imposed, then a 
large part of the value of this stock would pass free 
of death duty. Each judge, in delivering his opinion, 
said that that was an argument to address to Parlia- 
ment, and not for the Court to consider. Parliament 
had said that the value to the estate at the time of 
death should be the measure of the tax, and if there 
were exceptions to be written in the law, the law- 
making body, which alone had the power of legisla- 
tion, would have to write them in, and not the judicial 
body which merely took the law as it read, or should 
take it as it read.? 

Now, the proposed act consolidates these rates into 
one section. And, in addition, it reduces the exemp- 
tion to forty thousand dollars. Now, it was possible 
to transfer $120,000 free of tax—possible to give 
$40,000 to a specific beneficiary by insurance, pos- 
sible to give $40,000 exempt as a gift, and there was 
$40,000 as exemption for the estate tax. That made 
$120,000. Then there was allowed, in addition, a gift 
of not more than $5000 to any one person in any year, 
free of tax. The proposed bill reduces that to $4000. 
The test is the number of persons. In other words, 
if you gave a million persons $4000 each you could 
give away a million times four thousand dollars free 
of tax. 

I think I have covered the whole scope and 
structure of the law—gross estate, deductions, credit 
for inheritance taxes, valuation of property, transfers 
inter vivos, etc., and sincerely hope that I have given 
you some measure of conception of this law. 





1The Supreme Court in the Taft case, 82 L. Ed. 920, applied 
the rule of strict adherence to the words of the statute to sus- 


tain the government’s contention. Like most rules, it cuts both 
ways. 





income tax upon their salaries, imposed upon all the 
citizens of Tennessee alike, that the Authority can- 
not function properly or efficiently, then they will be 
immune from the tax. But unless they can prove 
that as a fact, then immunity from such a tax would 
appear to be lost. 


A No-Man’s Land in Depreciation 


Deductions 
(Continued from page 457) 


stance, and recognizing the inherent difficulty, the 
Board, referring to the case of the lessor in the Atlantic 
Coast Line Railroad Co. case, said:—‘the lessor’s 
claim for a deduction for depreciation in that case 
seems to have been an afterthought.” 

Whether this question will ever be reviewed by 
the Supreme Court is indeed problematical. Cer- 
tiorari has been consistently denied to date, and, 
with equal consistency, the Circuit Courts of Appeals 
have decided the issue adversely to lessors, so that 
the likelihood of a conflict among the Circuits has 
become more and more remote. 
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State Supervision of Assessment 
in New York 


(Continued from page 460) 
A: ‘Vaxable for all purposes: 
1—Forest preserve 
2—Allegany State Park 
3—PDalisades Park 
4—Certain game refuges 
5—Reforestation (not liable for armory, 
court, and county taxes) 
6—Hudson and Black River Regulating 
Districts. 
I}: Taxable for school purposes only : 
Certain parks and institutions as_pro- 
vided by special legislation. 

Taxable reforestation lands are found in 205 towns 
in 32 counties; forest preserve lands in 172 towns in 
16 counties; Allegany State Park Lands in 7 towns 
of Cattaraugus County; Palisades Park Lands in 9 
towns in 2 counties; game preserve in 6 towns in 
4 counties; Hudson River Regulating District Lands 
in 9 towns in 3 counties and lands taxable for school 
purposes only in 5 villages and 37 towns in 20 
counties. 


Non-Taxable State Land 

Article 1, Section 4, of the Tax Law, exempts from 
taxation “property of this State other than its wild 
or forest lands in the forest preserve.” 

The non-taxable lands are classified as: 

1—Unappropriated state lands 
2—All other lands of the state appropriated for 
special purposes. 

Unappropriated lands can be sold through the 
State Land Board in the Department of State. Prop- 
erty appropriated for a special purpose may be sold 
only when it is no longer needed by the state, as, 
for instance, abandoned canal lands. 

Non-taxable lands appropriated for special pur- 
poses include armories, state buildings, parks, park- 
ways, reservations, memorials, battlefields, certain 
canal lands and state institutions, ¢. g., hospitals, 
prisons and schools. 

Non-taxable state owned lands of the state parks, 
parkways, and grounds of institutions are found in 
131 towns in 46 counties. Other non-taxable lands 
are located in 151 towns and 11 cities in 49 counties. 


Statistical Work 

The activities of the bureau include an extensive 
amount of clerical and statistical work either incident 
to the equalization function or for the purpose of 
various records. Careful check is kept on property 
exempt from taxation. Records of assessments of 
real property owned by corporations are maintained. 
The bureau furnishes considerable data to research 
agencies, universities, and persons engaged in study 
of property taxation. As said before, the bureau 
collects and assembles a large portion of the material 
for the annual report of the tax commission. 


Promotional Work 
Addresses on tax subjects are given before audiences 
such as taxpayers associations, chambers of com- 
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merce, the League of Women Voters, and other 
civic groups. Conferences and training schools are 
held for municipal officials. Magazine and newspaper 
articles are prepared occasionally. 

One of the promotional activities of the bureau 
stressed in recent years is the stimulation of projects 
for the making of assessment maps.‘ 

The bureau carries on a perennial drive on assess- 
ment of property at full value and also on the strict 
interpretation of statutes permitting certain types 
of property to be exempt from taxation. The bureau 
is alert at all times to secure compliance with the 
detailed provisions of the tax law and is eager to 
be of every possible assistance to local officials in 
the conduct of their duties. The bureau also advises 
taxpayers concerning tax problems. These activities 
make necessary the conduct of a considerable volume 
of technical and varied correspondence. 





*Only about 70 of the approximately 1550 towns, villages, and 
cities of the state have formally filed tax maps with the State 
Tax Commission. 





A Critique of Koshland v. Helvering 
(Continued from page 454.) 


anything additional for he was already entitled to his 
priority. Even if the effect of the additional com- 
mon stock was to put it on a parity with the preferred 
stock, what the preferred stockholder would gain in 
the way of common stock, he would lose in preferred 
stock. Intangible benefits such as voting rights, 
claims to assets upon dissolution and to dividends 
in the future, have never constituted taxable income 
until received. 

Approaching the Koshland case from the common 
stockholder’s point of view, the alleged gains cannot 
evolve from thin air. If they do not come from the 
class of stocks of which the recipient is already a 
owner, then they are the actual results of deductions 
from the capital and surplus of another class of stock- 
holders. This is the case where surplus exceeds the 
priority of the preferred and what the majority in 
the Koshland case thought was the inevitable effect 
of a stock dividend in stock of a different class in 
holding there was in effect taxable income to the 
individual recipient. But from the point of view of 
the corporation, the corporation is neither richer nor 
poorer by the distribution. No earnings have been 
distributed as would have been the case of bonds 
paid out of currently earned income. No treasury 
stock has been distributed which would result in 
the reduction of the corporation assets. All that has 
happened has been to modify the equities of the 
various classes of stocks. Should this modification, 
if factually the case, constitute taxable income? The 
answer depends upon which test of income is to be 
emphasized, i.e., actual realization or only economic 
gain. If the individual owned all or a large per- 
centage of both classes of stock in the corporation, 
the test would obviously be realization.? The Su- 
preme Court in preserving the fiction of the corporate 
entity is coming close to taxing the capital of the 

(Continued on page 504.) 





® Montgomery, ‘‘Accounting Methods Must Be Revised to Meet 
the Increasing Burden of Taxation,’’ 62 Journal of Accountancy 
90, 91 (1936). 








Appellate and Lower Courts 


Completed Contract—Accrual Basis of Income.—Where 
taxpayer reported income on a completed-contract, accrual 
basis, and where several parts of certain jobs were so re- 
lated that costs were commingled and it was not possible 
to separate the profits on the parts thereof until the final 
completion and acceptance of the entire job, which oc- 
curred in the fiscal year ended January 31, 1933, the Com- 
missioner erred in using a fractional method by which he 
required inclusion of a part of the profit in taxpayer’s 
income for its fiscal year ended January 31, 1932. As to 
another job not involving separate parts, the income was 
correctly included by the Commissioner in income for the 
fiscal year ended January 31, 1932, and the taxpayer is 
entitled to a refund by reason of having reported the profit 
in the following year. Part of the overpayment is not 
recoverable, because barred by the statute of limitations.— 
Ss. District Court, Southern Dist. of Iowa, Eastern Divi- 
sion, in Cameron, Joyce & Company, v. United States of 
America. Law Nos. 205, 207. 


Community Income—Earned Income Credit.—Where, 
under the community property laws of the State of Wash- 
ington, one-half of the husband’s income derived from 
professional services as architect is income of the wife 
and is so reported by her in separate returns for 1928 and 
1929, it is held that the wife’s share of such community 
income is earned income. 


Reversing Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Ninth Circuit, in Halle 
C. Graham v. Commissioner of Internal Revenue. No. 8497. 


Community Property—Expenses—Deductibility.—Taxes, 
interest, salaries, and miscellaneous office expenses as to 
Texas community property are allowable one-half to each 
spouse and may not be claimed in their entirety by the 
wile. 

Affirming, on this issue, Board of Tax Appeals de- 
cision, 35 BTA 406.—U. S. Circuit Court of Appeals, Fifth 
Cigcuit, in Mellie Esperson Stewart v. Commissioner of In- 
ternal Revenue. No. 8690. 


Corporate Assets—Distribution v. Sale—Transaction in 
which taxpayer corporation, shortly before its dissolution 
in 1932, purported to sell certain stock which it owned to 
its principal stockholders is held to have been a distribu- 
tion of corporate assets. The claimed loss on the alleged 
sale is therefore denied——U. S. District Court, Western 
Dist. of Kentucky at Louisville, in Gaunt & Harris v. United 
States of America. No. 1898. 


Deductions for Contributions—Limitations—Capital Net 
Losses.—Disagreeing with previous decisions with re- 
spect to the computation of the limitation on a deduction 
for charitable contributions where a capital net loss is in- 
volved, the instant Court holds that the taxpayer is entitled 
to a deduction for charitable contributions in 1932 without 
diminution of net income by a capital net loss sustained in 
that year.—U. S. Court of Claims, in Frederick Pleasants 
v. The United States. No. 43278. 


Distributions from Depletion Reserves — Erroneous 
March 1, 1913, Value—Revision Procedure.—By reason of 
an erroneous appraisal as to March 1, 1913, value, taxpayer, 
by the end of the calendar year 1925, had “sustained” 
depletion in excess of the appraised value, but was allowed 
a deduction of less than either the “sustained” depletion 
or the appraised value because of the limitation in 1913 
to 1915 (5% of the gross output) as to the allowance for 
depletion under the 1913 Act. The taxpayer, in an earlier 
case with respect to 1927, claimed the right to correct the 
depletion deduction in order to reflect the adjustment for 
1913 to 1915. This the Court denied [35-1 ustc { 9211]. 
The Court reconsiders taxpayer’s same claim for 1925 be- 
cause of taxpayer’s contention that, under section 201 of 
the 1926 Act, the output of the mine is in part a tax-free 
distribution of capital until the aggregate deductions for 
depletion actually allowed equal the appraised value as of 
March 1, 1913. The Court denies this contention as being 


Court Decisions 





another way of stating the claim that depletion not allowed 
in one year may be deducted in another year. 


Taxpayer’s suit for recovery of 1925 taxes based upon 
an alleged right to an additional deduction for depletion is 
denied where (1) the claim for refund did not contend that 
the March 1, 1913, value was erroneous and should be re- 
vised; (2) taxpayer failed to take advantage of the pro- 
visions for securing a revision as provided in Art. 208, 
Reg. 69 (1926 Act), and it therefore may not maintain any 
suit with respect thereto; and (3) even if this action is 
considered a request for a revision, any adjustment would 
not be retroactively effective as to 1925. 

Affirming District Court decision reported at 37-1 ustc 
q{ 9098.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
The Lucky Tiger-Combination Gold Mining Company v. N oah 
Crooks, U. S. Collector of Internal Revenue, Sixth District 
of Missouri. No. 11,021, March Term, 1938. 


Estate Tax—Deductibility of Proceeds of Life Insur- 
ance Policies—In connection with an agreement by the 
decedent’s employer for purchase of his stock upon his 
death, insurance policies were originally taken out on his 
life by his employer for its own benefit. Under a later 
contract, decedent had the right to change the beneficiary, 
and he named his wife as beneficiary. Under that con- 
tract, the employer continued to pay the premiums. The 
proceeds of the policies were includible in the decedent’s 
gross estate (death on January 6, 1931). 

Affirming Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Sixth Circuit, in Millie 
Belle Brown, Exrx., Will of Guy C. Brown, Deceased v. Com- 
missioner of Internal Revenue. No. 7365. 


Estate Tax—Transfers in Contemplation of Death— 
Gross Estate—Hawaiian Estate—Decedent died June 7, 
1922, at the age of 83. During the period October 31, 
1918, to January 10, 1920, decedent made transfers of real 
and personal property to her children and grandchildren, 
with reservation of income. Where the plaintiff does not 
overcome the findings of the Commissioner that the trans- 
fers, being in the nature of testamentary dispositions, were 
made in contemplation of death, the Court holds that the 
property in question is includible in decedent’s gross es- 
tate. The Court holds, however, that the transfers were 
not such as were intended to take effect in possession or 
enjoyment at or after decedent’s death. 

Decedent transferred Hawaiian real estate prior to her 
death in 1922. The Court holds that notwithstanding the 
fact that under section 402(a) of the 1921 Act, Hawaiian real 
estate is excludible from gross estate inasmuch as it is not 
subject to the payment of administration expenses, the 
property in question is includible under section 402(c) 
because the transfer is held to have been made in contem- 
plation of death. Crooks v. Harrelson, 282 U. S. 55, dis- 
tinguished.—U. S. District Court, Territory of Hawaii, in 
Bishop Trust Company, Ltd., Trustee under Annie S. Knudsen 
Trust Deed of October 31, 1918, and Agent for Augustus F. 
Knudsen, Eric A. Knudsen, Ida E. von Holt, Maud K. Garstin 
and Dalton V. Garstin v. United States of America. Civil 
No. 240, October Term, 1937. 


Excise Tax on Games—Jig-Saw Puzzles.—Petitioner filed 
seasonably a claim for refund (with respect to a tax col- 
lected on jig-saw puzzles as games) but failed to file 
therewith a sworn statement that the tax had not been 
passed on, as required by section 621(d) of the 1932 Act. 
Where the Commissioner had knowledge as to whether the 
tax had been passed on, a rejection of the claim on its 

merits constitutes a waiver of the requirements as to the 
affidavit. Accordingly, the taxpayer may recover.—uU. S. 
District Court, Dist. of Massachusetts, in University Dis- 
tributing Company v. United States. Taw No. 7065. 


Excise Tax on Sporting Goods—Checkers and Dominoes. 
—The Court sustains the Government’s demurrer and holds 
that checkers and dominoes are not exempt as toys and 
children’s games but are subject to the tax on sporting 
goods imposed by section 609 of the 1932 Act.—U. S. Court 
of Claims, in Halsam Products Company v. The United States. 
No. 43819. 
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Excise Tax on Toilet Preparations—In a per curiam 
opinion, the Court holds that a permanent wave solution 
manufactured and sold by appellant under names of 
Duradene Croquinole and Duradene Method is a cosmetic 
and hair dressing within the meaning of section 603 of the 
1932 Act and taxable as such. Further, that the appellant 
did not pass the tax on to its customers but bore the 
burden itself and may therefore sue for recovery. 

Affirming District Court decision, 21 Fed. Supp. 426, re- 
ported at 37-2 ustc § 9570.—U. S. Circuit Court of Appeals, 
Fourth Circuit, in Duradene Company, Inc. v. M. Hampton 
Magruder, Collector of Internal Revenue, Dist. of Maryland. 
No. 4320. 


Excise Tax on Toilet Soaps.—‘Flash,” a cleaner of the 
scouring detergent type, used for general household clean- 
ing and also for cleaning grease, dirt, or stains from the 
hands, was taxable, under the 1932 Act, as a toilet soap, it 
having been advertised extensively as a hand cleaner.—U. S. 
Court of Claims, in Flash Chemical Company v. The United 
States. No, 43179. 


Gift Tax—Exclusions.—In 1934, plaintiff and his wife 
created an irrevocable trust for the benefit of their seven 
children, transferring thereto three life insurance policies 
upon which plaintiff, during 1934, paid the premiums. The 
instrument provided that the proceeds were to be retained 
by the trustee for a period of at least ten years after the 
insured’s death. It is held (1) that the trust gifts are 
present and not future interests; and (2) that although 
conveyance was to one trustee, the donees of the gifts are 
the seven children, the plaintiff being entitled to an exclu- 
sion of $5,000 for a gift to each child.—U. S. District Court, 
Dist. of Massachusetts, in William J. Davidson v. William 
M. \l’elch, Collector of Internal Revenue. Law No. 6995. 


Income—Stockholder v. Corporation.—Rebates im con- 
nection with contracts made by the taxpayer on behalf of 
a corporation in which he owned all of the stock, were 
credited on the books of the corporation to the personal 
account of the taxpayer. Where the evidence does not 
overcome the prima facie correctness of the Commission- 
er’s contention that such rebates in 1918 and 1919 were 
income of the taxpayer and not of the corporation, recov- 
ery of the tax paid thereon is denied. Taxpayer may re- 
cover, however, that part of the tax paid with respect to 
income which was overstated by the Commissioner.—U. S. 
Court of Claims, in [William S. Thomas v. The United States. 
No. M-141. 


Interest Deduction by Beneficiary.—Pursuant to an 
earlier ruling in which this Court held that the interest 
due on the tax liability of an estate was payable by the 
beneficiaries thereof, it is held that the petitioner, one of 
the beneficiaries in question, is entitled to a deduction for 
his pro rata share of the interest so paid.—U. S. District 
Court, Eastern Dist. of Pennsylvania, in Boise Penrose v. 
United States. law No. 18,480, December Term, 1934. 


Inventories to Dealers in Securities—Partial Bad Debt 
Deduction for Debentures.—Taxpayer was not a dealer in 
securities, where it had no place of business to which cus- 
tomers could come to buy, but was itself a customer of 
brokers, instead of selling to brokers, as in the case of a 
specialist. It was not a dealer in 1930 as to Empire State 
debentures which it acquired in that year for the purpose 
of selling to the public, where it made no sales or offers 
to sell in 1930. The fact that it has always reported its 
income on the accrual basis, which requires the use of in- 
ventories, does not give it the right to inventory the se- 
curities, whether or not it is a dealer. The administrative 
interpretation of the law since the 1918 Act has received 
the Congressional approval to be inferred from subsequent 
reenactments of the section relating to inventories in iden- 
tical form. 

Partial bad debt deduction in 1930 is denied on account 
of drop in market value of Empire State debentures. No 
evidence was offered that the debtor’s affairs were such 
that full payment at maturity of the bonds was unlikely, 
as required by the regulations. 

Affirming Board of Tax Appeals, 36 BTA 168, Dec. 
9689.—U. S. Circuit Court of Appeals, Second Circuit, in 
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Securities Allied Corporation (Formerly Chatham Phenix Al- 
lied Corporation), v. Commissioner of Internal Revenue. 


Irrevocable Trust—Discretionary Distribution—Taxabil- 
ity—On May 30, 1932, taxpayers executed certain ir- 
revocable trust instruments for the benefit of their children. 
The instruments were not acknowledged until March 16, 
1933, and were never filed of record with the county clerk 
of Oklahoma County, wherein taxpayers resided. The 
instruments provided that the income be accumulated until 
certain stated dates in the lives of the beneficiaries, with 
distribution of income for the support of the beneficiaries 
discretionary in the trustees. It is held that under the laws 
of the State of Oklahoma, the instruments are valid with- 
out acknowledgment and recording. Further, that inas- 
much as none of the income of the trusts was used by the 
grantors in 1932 to satisfy their legal and moral obligations 
as parents, none of the income is taxable to them.—U. S. 
District Court, Western Dist. of Oklahoma, in H. R. Hudson 
v. H. C. Jones, Individually and as Collector of Internal Reve- 
nue, Mrs. H. R. Hudson v. H. C. Jones, Individually and as 
Collector of Internal Revenue. Law Nos. 5997, 5998. 


Legal Fees—Capital Expenditure.—Taxpayer’s payment 
of legal fees in 1932 for the purpose of determining the ex- 
tent of his liability under a syndicate agreement and to 
protect his interest in property covered therein, a venture 
outside of taxpayer’s regular trade or business, in a capital 
expenditure and not deductible as an ordinary and neces- 
sary business expense.—U. S. Court of Claims, in James 
Vernor, Jr. v. The United States. 


Lessor’s Income from Improvements by Lessee.—Court 
approves Commissioner’s addition to lessor’s income of 
one-tenth the cost (depreciated to the end of the ten-year 
lease term) of improvements by a lessee under a ten-year 
lease, by the terms of which the improvements became the 
property of the lessor—U. S. Court of Claims, in M. F. 
Blatt Company v. The United States. No. 43592. 


Life Insurance Proceeds—Taxability.—Taxpayer, in the 
years 1929 to 1933, deducted as bad debts amounts owing 
it by a salesman who was also a minority stockholder. In 
1930 the debtor applied for insurance on his own life mak- 
ing taxpayer the beneficiary. Taxpayer paid all the prem- 
iums until the date of the debtor’s death in 1933, when it 
received the proceeds. It is held that the insurance pro- 
ceeds in excess of the premiums paid by taxpayer were 
income to it in 1933.—U. S. District Court, Middle Dist. of 
Alabama, Northern Division, in Durr Drug Company v7. 
United States. 


Loss on Stock upon Complete Liquidation.—In 1933, upon 
the complete liquidation of a corporation in which peti- 
tioner had held preferred stock for less than two years, 
petitioner sustained a loss. Petitioner had no gain from 
sales or exchanges of assets held less than two years. It 
is held that the limitation on deductions for losses from 
sales and exchanges of stocks as provided in section 23 (r) 
of the 1932 Act is not applicable, and petitioner is entitled 
to a deduction for the entire loss by virtue of sections 
22 (d), 115 (c), and 112 of that Act, Dissenting opinion 
filed. 

Reversing Board of Tax Appeals decision, 35 BTA 514, 
CCH Dec. 9585.—U. S. Circuit Court of Appeals, Ninth Cir- 
cuit, in Chester N. Weaver Company v. Commissioner of In- 
ternal Revenue. No. 8572. 


Net Loss under Prior Law.—Board is affirmed in hold- 
ing invalid any provisions of Article 14(d), Regulations 
75, which would require a part of the year to be treated 
as a separate taxable year for the net loss carry-over on 
account of the addition of a new member to the con- 
solidated group. The Supreme Court having held to the 
contrary, as to the carry-over, under the 1926 Act. ‘“Not- 
withstanding the breadth of authority given to the Com- 
missioner by the 1928 Act to make regulations, no author- 
ity was conferred thereby upon him to change the statute 
so as to deprive a corporate taxpayer making a consoli- 
dated return of the full benefit of the carry-over section.” 


Affirming Board of Tax Appeals decision, 33 BTA 1215. 
—U. S. Circuit Court of Appeals, Sixth Circuit, in Com- 
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missioner of Internal Revenue v. General Machinery Corpora- 
tion. No. 7485. 


Newspaper Subscription Lists—Accounting Methods— 
Losses—Payment for Release from Obligation under Lease 
—Contributions.—Taxpayer acquired the circulation list of 
a retiring newspaper. It paid $1,000 in cash and agreed to 
pay certain obligations of the vendor. It also agreed to 
furnish its paper to prepaid subscribers of the retiring 
paper for the unexpired terms of their subscriptions. Tax- 
payer reported as income amounts equivalent to what it 
would have received, if it had received the original sub- 
scription price from the subscribers of the retiring news- 
paper. When, on expiration of the subscription, the 
subscriber did not renew, taxpayer deducted an amount 
equivalent to the amount originally reported as income 
on account of the subscription. The Commissioner disal- 
lowed the deduction on the ground that acquisition of the 
subscription list was a capital expenditure. The Court al- 
lows the deduction on the ground that it represented cor- 
rection of a bookkeeping entry which represented fictitious, 
theoretical income. 


No loss is allowed in 1924 on liquidation of an affiliate 
where its stock was purchased in that year from an estate 
which controlled both the affiliate and the taxpayer through 
stock ownership. The company, at the time petitioner ac- 
quired its stock, had assets of the same value as on the 
date it was liquidated by petitioner. A loss on partial 
liquidation of another company similarly owned is also 
disallowed. 

An amount paid to a lessor in order to be relieved from 
a lease obligation to construct a building on the leased 
land was deductible as an ordinary business expense. 

There being no evidence that taxpayer would receive 
any business benefit from contributions made by it, de- 
duction is disallowed. One contribution to a college whose 
advertising taxpayer could not have retained without mak- 
ing such contribution was deductible as a business expense. 
—U. S. District Court, Dist. of Minnesota, Third Division 
in, Minnesota Tribune Company v. Walter R. Willcuts, Ruth 
WVillcuts, and Cecil H. Deighton as Exrs. of the Will and Es- 
tate of L. M. Willcuts, Collector of Internal Revenue, De- 
ceased. Law No. 2303. 


Obsolescence—Store Equipment on Hand after Sale of 
Building.—Furniture, fixtures, and equipment, in a store 
building sold in 1928, having no useful value after such 
date, an obsolescence deduction of the depreciated cost, 
less salvage value, was allowable.—U. S. District Court, 
Western Dist. of Pennsylvania, in Francis Reardon, Re- 
ceiver of The Hite Drug Company v. D. B. Heiner, Formerly 
Collector of Internal Revenue, Twenty-third Dist. of Pennsyl- 
vania. Law No. 8319, 


Overpayments—Credits against Barred Deficiency.—The 
filing of a claim for abatement against an assessment as to 
which the statutory period had expired is not a waiver of 
the limitation period. Accordingly, the Commissioner may 
not credit an admitted overpayment for the fiscal year 
ended September 30, 1920, against a barred deficiency for 
the year ended September 30, 1918. Taxpayer’s accept- 
ance of a refund of an overpayment after the application 
e such a barred deficiency is not a waiver of its rights.— 

S. District Court, Southern Dist. of New York, in Sam- 
vl I. Osofsky, as Trustee in Bankruptcy of Archer Sawmills 
Company v. The United States of America. Law 53-332. 


Personal Property Taxes Assessed against Estate—De- 
duction Allowed Beneficiary.—Ohio 1928 personal property 
taxes were properly assessed against a trust estate, but 
were not paid by the testamentary trustees thereof prior 
to the date the trust was terminated. Where, upon con- 
sent of the beneficiaries, certain assets were not distributed 
to them but were retained by the trustees and used in 1929 
to pay these taxes, the petitioner-beneficiary is entitled to 
a deduction for taxes paid in 1929 in the amount of his 
pro rata share of such taxes. 


Reversing Board of Tax Appeals decision, 33 BTA 342, 
Dec. 9122.—U. S. Circuit Court of Appeals, Sixth Circuit, in 


a H. Hord v. Commissioner of Internal Revenue. No. 
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Recovery of Taxes after Compromise.—Taxpayer may 
not recover a $1,000 compromise payment made in satis- 
faction of asserted liability for tax on jig-saw puzzles under 
Section 609 of the 1932 Act relating to the excise tax on 
games, although after the compromise payment, the Su- 
preme Court held that jig-saw puzzles are not taxable 
as games. The fact that both parties misconstrued the 
law does not render the compromise subject to rescission 
by one of them.—vU. S. District Court, Southern Dist. of 
New York, in Cloister Printing Corporation v. United States 
of America. Law No. 69-324. 


Refund Erroneous—Recovery—lInterest.—Action to re- 
cover erroneous refund was timely where begun more than 
two years after the signing of the schedule of overassess- 
ment but less than two years after delivery of the refund 
check. U.S. v. Wurts, 374 CCH § 9183, followed. 

Gain in 1929 from surrender of bonds in redemption 
thereof is not taxable as capital gain. 


Trial court was in error in allowing interest at 7 per 
cent on recovery of erroneous refund from the date of 
demand only. Interest should have been allowed at the 
rate of 6 per cent from the date of the erroneous payment 
of the refund, January 26, 1932. 


Affirming and reversing District Court decision.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in United States 
of America v. Douglas Fairbanks. Douglas Fairbanks v. 
United States of America. No. 8444. 


Refund Erroneous—Recovery—Procedure.—The court, 
after reviewing the rules of procedure prescribed by Fed- 
eral and State law, holds that the Government is not en- 
titled to recover because the summons was defective. It 
contained no description of the cause of action and no 
statement of the consequences of a failure to appear and 
defend both of which items were required by lowa law. 
Stipulation by defendants after expiration of the statute, to 
a continuance, though considered a general appearance, did 
not relate back and cure the defects in the summons. The 
lower court did not err in denying leave to amend the 
summons after the statute had run. The fact that this type 
of summons had been used for years did not validate it. 
Dissenting opinion filed. 

Affirming District Court opinion.—U. S. Circuit Court 
of Appeals, Eighth Circuit, in United States of America v. 
G. Watson French, et al. No. 10,962, March Term, 1938. 


Reorganization under the 1928 Act.—The court, analyzing 
the values of assets transferred to another corporation and of 
those obtained by the transferring corporation finds that 
the transferee acquired approximately 94 per cent of the 
transferor’s assets. This is considered the acquisition of 
substantially all of the transferor’s assets and the transac- 
tion was a reorganization under Sec. 112(i) of the 1928 Act, 
and no gain resulted from the receipt of a small amount of 
cash and preferred and common stock of the acquiring 
corporation. In arriving at the value of the retained assets, 
the court deducts an amount representing overvaluation of 
real estate and an amount which under the contract was 
paid in a later year as a guaranty of transferred accounts 
receivable. The amount of transferors’ liabilities assumed 
did not decrease the amount of assets delivered in arriving 
at the question whether such assets were substantially all. 


The fact that under the contract of acquisition, the assets 
were to be transferred to a subsidiary of the acquiring cor- 
poration instead of to the acquiring corporation, did not 
deprive the latter of a status of party to a reorganization. 


In the alternative, the court holds that if the transaction 
was not a reorganization, an analysis of the basis of the 
property transferred shows a value higher than the value 
of the property received in exchange so that a loss rather 
than a gain resulted. The Board erred in not treating as 
part of the basis the March 1, 1913 value of the good will. 

Where there was a restriction that the common and pre- 
ferred stock could not be sold for 6 months, it was error 
to use the value at the date of transfer. The court adopts 
a lower value as of the date when the restriction expired. 

Reversing Board of Tax Appeals memorandum opinion.— 
U. S. Circuit Court of Appeals, Seventh Circuit, in Schuh 


Trading Company, et al. v. Commissioner. Nos. 6389-6392, 
October Term, 1937. 































































































































































































































































































































































































































































































































































































































































































Reorganization v. Sale—1928 Act.—The stock of O was 
transferred to F, agent for the trustees of N, in exchange 
for the latter’s trust certificates. Although the form of 
the transaction indicates an independent purchase and 
resale, the Court holds that a reorganization, pursuant to 
a prearranged plan, was effected within the nonrecognition 
provisions of the 1928 Act.—U. 5S. District Court, Western 
Dist. of Kentucky at Louisville, in Harry Ray, Exr., Estate 
of Lee D. Ray v. E. S. Helburn, Former Collector of Internal 
Revenue, Dist. of Kentucky. No. 1711. 


Repealed Dividend Taxes Under NIRA.—Before the 
enactment of the NIRA, B company declared dividends 
to be payable after June 16, 1933, the effective date of the 
Act. On the strength of such declared dividends, tax- 
payer, a holder of B stock, declared dividends on June 12, 
1933, in the amount of the dividends to be received, but 
payable subsequent to the enactment of the Act. It is 
held that the dividends declared by the taxpayer on June 
2, 1933, and paid pursuant to such declaration during the 
remainder of 1933 were me subject to tax under section 
213(a) of the NIRA.—U. District Court, Northern Dist. 
of West Virginia, in Trust Holding Corporation v. The 
United States of America. Law No. 1532. 


Stamp Tax on Bond Issues—Receivers’ Certificates.— 
Certificates, approved by the Interstate Commerce Com- 
mission, and issued by the receivers of a railway corpora- 
tion pursuant to decrees of the District Court, are held not 
subject to tax under Schedule A-1 of Title VIII of the 
1926 Act which provides for taxing bonds, certificates, etc., 
only when issued by a corporation. Dissenting opinion 
filed. 

Affirming District Court decision reported at 37-1 ustc 
q 9262.—U. S. Circuit Court of Appeals, Fourth Circuit, 
in United States of America v. Leigh R. Powell, Jr., and 
Ilenry II’. Anderson, Receivers of Seaboard Air Line Railway 
Company. No. 4276. 


Stamp Tax on Foreign Insurance Policies.—Stamp tax 
was legally collectible on premiums paid by a domestic 
corporation on insurance policies issued by a foreign com- 
pany not authorized to do business in the United States. 
The insurance was effective on imports from Russia from 
the time and place of shipment until arrival and discharge 
at destination.—U. S. District Court, Southern Dist. of 
New York, in Amtorg Trading Corporation v. United States 
of America. Law 66-324. 


Stamp Tax on Stock Transfers.—In 1928, in connection 
with the acquisition of certain properties, defendant, at 
the direction of the vendors, issued shares of stock to 
nominees of the vendors. The Court holds that “where 
there was no possible ‘use and benefit’ resulting to the 
defendant corporation because it was required by contract 
or option to issue the stock to the nominees instead of 
to the vendors,” the defendant is not liable for the transfer 
tax resulting therefrom.—U. S. District Court, Northern 
Dist. of New York, in United States of America v. Revere 
Copper & Brass Company. 


Stamp Tax on Stock Transfer—Defects in Appeal.— 
Appeal from a judgment in favor of the taxpayer (with 
respect to a refund for stamp taxes under the 1926 Act) 
is dismissed because of the Government's failure to comply 
with the statutory and court requirements pertinent there- 
to. There was no assignment of error, and the transcript 
was filed and the case docketed in this court too late. 

Affirming District Court decision—U. S. Circuit Court 
of Appeals, Fourth Circuit, in C. 1. Robertson, Collector of 
Internal Revenue v. Morgantown Full Fashioned Hosiery 
(Company. No. 4246. 


Stamp Tax on Stock Transfers—Voting Trustees.—Sub- 
scribers sent checks for stock to corporation P, which 
issued stock to the voting trustees, who then issued voting 
trust certificates to the subscribers, The Court holds that 
the transfer, from the subscribers to the trustees, of the 
right to receive the stock is taxable. One dissent. 
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Reversing District Court decision, 21 Fed. Supp. 575, re- 
ported at 37-2 ustc J 9433.—U. S. Circuit Court of Appeals, 
Third Circuit, in Albert H. Ladner, Jr., Former Collector of 
Internal Revenue v. The Pennroad Corporation. No. 6571, 
October Term, 1937. 

* * * 


In effecting a merger, the owners of voting trust cer- 
tificates transferred to their voting trustees their rights to 
receive the new stock. This was done by means of a sup- 
plementary voting trust agreement. It is held that the 
transfer to the voting trustees is subject to tax under 
Schedule A-3 of section 800 of the 1926 Act.—U. S. Court 
of Claims, in Tubize Chatillon Corporation v. United States. 
No. 43515. 


Statutory Reorganization in 1927—Gain Not Taxable on 
Installment Basis—Bond Redemption Results in Ordinary 
Gain.—In 1927 the petitioners, as stockholders in A Com- 
pany exchanged their stock for cash and bonds in B Company, 
the latter company, a corporation resulting from a consolida- 
tion of A Company and R Company. Some of the bonds which 
petitioners acquired by the exchange matured during the 
taxable years 1931 to 1933. It is held that the gain realized 
upon the redemption of the bonds constitutes ordinary 
income and is not capital gain realized upon the “sale or 
exchange” of capital assets. The Board holds incorrect the 
taxpayers’ treatment of the 1927 transaction as a completed 
sale wherein the bonds were the equivalent of cash. Fur- 
ther, as the 1927 transaction was a statutory reorganization, 
the provisions of section 203(b)(2) and (d)(1), Revenue 
Act of 1926 apply, and petitioners are not entitled to report 
the gain realized from the transaction under the install- 
ment provisions of sections 202(e) and 212 (d) of that Act. 
—Frances M. Averill z ge ee yp George G. Averill z 
Commissioner. Seats G. Averill and Frances M. Averill, 
Husband and Wife v. Comesieieae. Decision 9977 [CCH]; 
Dockets 80076, 82913-82915, 37 BTA — , No. 76. 


Stock Issued for Services—Sale v. Additional Compen- 
sation.—In 1925, taxpayer agreed to issue shares of stock 
to certain employees, the stock to be paid for only out 
of dividends thereon. In 1929, stock was delivered to the 
employees. Subsequently, taxpayer filed a claim for refund 
for 1929, contending that the delivery of the stock consti- 
tuted an allowable deduction for additional compensation 
in the amount of the fair market value thereof. The Court 
allows the deduction as reasonable compensation, and holds 
that the transaction is not a sale and did not occur in 
1925. Dissenting opinion filed. 

Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in /ndianapolis Glove Company 7. 
The United States of America. No. 6421, October Term, 
1937, January Session, 1938. 


Stock Loss Limitations in 1932 Act.—Sec. 23 (r) of the 
1932 Act limiting the deduction for losses on stocks held 
less than two years to the amount of gains from such 
stocks, etc., is not unconstitutional.—U,. S. Court of Claims, 
in Maimie Cohn v. The United States. No. 43569. 


Stock Sale to Children—Loss Not Deductible.—In 1933, 
the petitioner, in order to realize a loss for income-tax 
purposes, decided to dispose of certain shares of stock 
and to acquire them for his children. A dealer in the un- 
listed shares, for which there was practically no market, 
agreed to go through the form of buying from the peti- 
tioner and immediately selling the shares to the children, 
for which he was to receive % point per share. The peti- 
tioner furnished the children the money necessary for the 
transaction. The petitioner simultaneously placed the or- 
ders to buy and sell and the transaction was carried out. 
The transaction whereby the petitioner disposed of the 
shares was not a bona fide sale giving rise to a deductible 
loss, but constituted a gift of the stock to the children.— 
Irving M. Day v. Commissioner, Decision 9968 [CCH]; 
Docket 83054. 37 BTA —, No. 67. 


Stockholder — Corporation Transactions — Losses — De- 
ductibility—In transactions between stockholders and a 
controlled family corporation, a loss is denied the stock- 
holders as to those securities which they sold to the cor- 
poration in 1930, but reacquired in identical form in 1931. 








yn 


in 








August, 1938 


However, as to those securities which were sold to the 
corporation in 1930 and reacquired in 1931, but not by 
the same stockholders who transferred them, the loss is 
allowed. 


Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9217-D.—U. S. Circuit Court of Appeals, Second 
Circuit, in Emily Foster v. Commissioner of Internal Revenue. 
Commissioner of Internal Revenue v. Emily Foster. 


Suit for Recovery on Bond.—In a suit by the Govern- 
ment to recover on a bond, the Court grants the Govern- 
ment’s motion to strike out certain of taxpayer’s affirmative 
defenses, and holds that (1) taxpayer became primarily 
liable (and not secondarily liable as transferee) for the 
amount of unpaid taxes due from corporation A for 1919, 
less any overassessment for 1917, because taxpayer assumed 
such obligations under the laws of New York upon con- 
solidation with A; (2) a bond given after the expiration of 
the statutory collection period is valid and enforceable; 
and (3) it was not necessary for the collector to whom 
the bond was given to show damage in order to sue 
thereon; (4) defendant’s argument is untenable that there 
was no liability on the bond until the question of over- 
assessment for 1919 was determined. Although there is 
apparently no evidence to substantiate the defense that 
the bond was given under duress, and under mutual mistake 
of fact and law, the Court denies the Government’s motion 
to strike out such defense.—U. S. District Court, Northern 
Dist. of New York, in United States v. Oswego Falls Cor- 
poration and Massachusetts Bonding and Insurance Company. 


Suit for Refund—Recovery Denied—The Court holds 
upon the facts, that the addition to taxpayer’s income in 
1919 of certain sums and profits from alleged transactions 
with and by its stockholders is proper, that the Commis- 
sioner’s allowance of depletion and depreciation is correct 
and that recovery of the-amount sued for must be denied, 
a part of which in any event is barred because of expiration 
of the statutory period.—U. S. District Court, Northern 
Dist. of West Virginia, in Eastern Carbon Black Company v. 
Edwin A. Brast, Individually and as Collector of Internat 
Revenue, District of West Virginia. No. 115 


Suit on Bond—Interest.—The surety on a bond given as 
security for extension of time to pay a deficiency, is liable 
for interest at one per cent a month from June 8, 1932, 
when the extension expired and not from December 14, 
1932, the date of demand on the surety. The 1 per cent 
rate continues from the expiration of the extension period 
to the date when the principal sum plus accumulated in- 
terest equal the penal sum of the bond. Thereafter, the 
interest rate is 5 per cent a year. 


Affirming in part and reversing in part, District Court 
decision.—U. S. Circuit Court of Appeals, Seventh Circuit, 
in United States v. Bess W. Hamilton and the Fidelity and 
Casualty Company of New York. United States v. Bess W. 
Hamilton and The Fidelity and Casualty Company of New 
fone Nos. 6401, 6402, October Term, 1937, April Session, 


Suit to Recover Taxes—Effect of Tax Liability of Re- 
spective Spouses.—The Government may not refuse to re- 
fund an overpayment to taxpayer on the ground that there 
is a tax due from her husband for failure to report the 
item which was erroneously included in taxpayer’s return. 
The Court does not regard as material an agreement au- 
thorizing adjustment of the tax liabilities of the respective 
spouses by means of credits.—U. S. District Court, North- 
ern Dist. of California, Southern Division, in Maude Hem- 
rich v. United States of America. No. 20300-R. 


Suit to Recover Taxes—Statute of Limitations—Account 
Stated—Taxpayer is denied recovery of an alleged over- 
payment for the period January 1-June 30, 1918. The Com- 
missioner had first determined an overpayment for that 
period and applied the overpayment against taxes claimed 
to be due for 1915-1917. Later the Commissioner cancelled 
the credit against the taxes for later years and determined 
that there was no overpayment for 1918. Recovery is de- 
nied for the following reasons: (1) Suit was not brought 
within two years after the rejection of any refund claim; 
(2) there was no account stated in taxpayer’s favor and, 
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moreover, the action was not commenced within the pre- 
scribed six-year period; (3) even if the Commissioner was 
wrong in deciding that there was no overpayment for 1918, 
suit is now barred and the question of the 1918 tax liability 
is res adjudicata by reason of earlier decisions on that ques- 
tion.—U. S. Court of Claims, in Arthur C. Harvey Co. v. 
The United States. No. 42473. 


Transferee Liability—Upon the facts, defendants’ dece- 
dents, stockholders in a corporation which dissolved in 1926, 
are held liable for a deficiency of that corporation for the year 
1920, the decedents having received liquidation distributions in 
excess of the tax liability—U. S. District Court, Dist. for 
New Jersey, in United States of America v. Union County 
Trust Company and Edward S. Atwater, Exrs., and/or 
Trustees, under the Will of Foster M. Voorhees, Deceased ; 
Union County Trust Company, as Trustee and/or Exr., under 
the Will of Henry H. Isham, Deceased; Edward Nugent, 
George Seeber, Jr., and Margaret N. Pountney, Exrs., Estate 
of George Seeber, Deceased; Ralph H. Isham. 


Trust Beneficiary—Distributable Income.—Petitioner was 
the residuary legatee under his mother’s will. He was also 
the beneficiary under a real estate trust created by her, 
and one of the principal beneficiaries under a trust created 
by her to hold corporate stocks. He used a portion of his 
share of the income, distributed to his guardian by the 
trustee of the stock trust, for the payment of additional 
state inheritance taxes assessed against the estate by rea- 
son of the inclusion of the property contained in the real 
estate trust in the mother’s gross estate. The trustee did 
not include the amount paid to petitioner’s guardian in its 
gross income, but reported only the amount remaining in 
its hands after distribution to the beneficiaries. Taxpayer 
conceded that the inheritance taxes were not deductible by 
him but argued that the income went through the guard- 
ian’s hands merely as an instrumentality for getting the 
inheritance tax paid and was not taxable to him. The 
Board holds that the entire amount of the distribution 
made to petitioner’s guardian was properly included in peti- 
tioner’s gross income for the year 1931. Helvering v. But- 
terworth, 290 U. S. 365.—Courtney Burton v. Commissioner, 
Decision 9996 [CCH]; Docket 75846. 37 BTA —, No. 95. 


Turnkey Contract—Drilling Cost Capitalized—An ex- 
penditure made for the drilling and equipment of a com- 
pleted oil well under a turnkey contract is a capital outlay 
returnable through depletion. Under such a contract no 
part of the drilling costs is deductible as ordinary and nec- 
essary business expenses. 


Affirming Board of Tax Appeals memorandum deci- 
sions, CCH Decs. 9714-G and 9714-I.—U. S. Circuit Court 
of Appeals, Tenth Circuit, in Grison Oil Corporation v. 
Commissioner of Internal Revenue. Rogers Oil and Gas 
Company v. Commissioner of Internal Revenue. Nos. 1632, 
1633, April Term, 1938. 


Wash Sales of Stock—Ordinary Losses—1928 Act.—In 
1931, more than two years after the purchase of certain 
stock, taxpayer sold it. He repurchased and sold shares of 
papaig number and kind the next day. Following McFee- 
ly v. Com. 296 U. S. 102 [36-1 ustc 7 9008], and Heinz v. Com., 
94 Fed. (2d) 832, it is held that the holding period starts with 
the repurchase of the shares, and the taxpayer is therefore 
entitled to an ordinary loss deduction. 


Affirming Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Ninth Circuit, in Com- 
misstoner of Internal Revenue v. John Francis Neylan. 
No. 8606. 


Worthless Stock.—Taxpayer failed to sustain the burden 
of proof that stock of Christie and Hobby, Inc., became 
worthless in 1931. The court upholds the Commissioner’s 
allegation that the stock was worthless on December 9, 
1930, when a liquidator was appointed, notwithstanding the 
books of the corporation showed it to be then solvent. 
The Board did not abuse its discretion in denying a 
continuance. 

Affirming Board of Tax Appeals memorandum decision 
and BTA Rule 20.—U. S. Circuit Court of Appeals, Fifth 


Circuit, in W. P. Hobby v. Commissioner of Internal Revenue. 
No. 8378, 

















































































































































































































































































































































































































































































































































































































Basis of Property Acquired in Connection with Liquida- 
tion—Art. 113 (a) (15)-1 of Regulations 94 Amended.— 
In order to accord with section 808 of the Revenue Act of 
1938, enacted May 28, 1938 (Public, No. 554, Seventy-fifth 
Congress, third session), amending section 113 (a) (15) of 
the Revenue Act of 1936, relating to the basis of property 
received in certain corporate liquidations, Regulations 94 
are amended as follows: 


The following is inserted immediately preceding article 


113(a)-(15)-1: 


Section 808 of the Revenue Act of 1938 provides: 


“Sec. 808. Basis of property Acquired in Connection With 
Liquidation. 


‘*(a) Section 113 (a) (15) of the Revenue Act of 1936 is 
amended by inserting at the end thereof the following: ‘If 
upon the complete liquidation of a corporation within the 
meaning of section 112 (b) (6) of the Revenue Act of 1934, 
as amended, in case the first of the series of distributions 
in liquidation was made after August 29, 1935, and the last 
of the series of distributions was made before June 23, 1936, 
if with respect to all the property (other than money) re- 
ceived by a corporation prior to June 23, 1936, and in a 
taxable year beginning after December 31, 1935, no gain or 
loss would have been recognized on the receipt of such prop- 
erty under such section 112 (b) (6), the basis of such property 
in the hands of such corporation shall be the basis prescribed 
by the Revenue Act of 1934, as amended, if such corporation 
(within 180 days after the date of the enactment of the Rev- 
enue Act of 1938) elects, under regulations prescribed by the 
Commissioner, to have such basis apply’.’’ 


\rticle 113(a)(15)-1 is amended to read as follows: 


Art. 113 (a) (15)-1. Basis of property received in complete 
liquidation of controlled corporation.—(a) General rule.—Except 
as provided in paragraphs (b) and (c) of this article, the basis 
of property received in complete liquidation, without the recog- 
nition of gain or loss as provided in section 112 (b) (6), shall 
be the same as the basis of the property in the hands of the 
liquidating corporation, with proper adjustments as provided in 
section 113. See section 112 (b). 

(b) Exception to general rule.—In the case of property received 
in liquidation after December 31, 1935, and before June 23, 1936, 
in a taxable year of the recipient corporation beginning after 
December 31, 1935, the basis of such property in the hands of 
the recipient corporation shall be the basis prescribed by section 
113 (a) (6) of the Revenue Act of 1934, as amended by the Rev- 
enue Act of 1935, if— 


(1) Such property was received in a liquidation which was 
completed before June 23, 1936; 

(2) Such liquidation constituted a complete liquidation with- 
in the meaning of section 112 (b) (6) of the Revenue Act of 
1934, as added by the Revenue Act of 1935; 

(3) No gain or loss would have been recognized under sec- 
tion 112 (b) (6) of the Revenue Act of 1934, as amended, 
upon the receipt of such property; and 

(4) The recipient corporation (within 180 days after the 
enactment of the Revenue Act of 1938) elects under these 
regulations to have such basis apply to such property. 


If such an election is made, the basis of such property received 
in liquidation shall be the cost or other basis (adjusted as pro- 
vided in section 113) of the stock of the liquidating corporation 
surrendered in exchange for the property, decreased in the 
amount of money received and increased in the amount of gain 
or decreased in the amount of loss to the recipient corporation 
that was recognized upon the liquidation under the Revenue Act 
of 1936. If such property consists of more than one class of 
property the basis shall be allocated among the several prop- 
erties (other than money) received, in the proportion that the 
fair market value of each such property as of the date of dis- 
tribution bears to the fair market value of all such properties 
on that date. 

(c) Written election as te basis.—In order to elect under sec- 
tion 113 (a) (15) of the Revenue Act of 1936, as amended by sec- 
tion 808 of the Revenue Act of 1938, to have the basis provisions 
of the Revenue Act of 1934, as amended, apply to property re- 
ceived in complete liquidation of a corporation, it is necessary 
that affirmative action be taken, in the manner prescribed herein. 
by the corporation entitled to make the election. To be effective, 
the election must be made with respect to all of the property 
received in liquidation from the liquidating corporation after 
December 31, 1935, and before June 23, 1936, in a taxable year 
of the recipient corporation beginning after December 31, 1935. 
Failure so to act will not be considered as an election. An elec- 
tion once made under these regulations is irrevocable. A cor- 
poration entitled to make the election permitted under section 
113 (a) (15) of the Revenue Act of 1936, as amended, shall, within 
180 days after May 28, 1938, the date of the enactment of the 
Revenue Act of 1938, file with the Commissioner of Internal Rev- 
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enue, Washington, D. C., for the attention of the Income Tax 
Unit, Records Division, its written election, in duplicate, under 
oath, on Form 965, signifying such election. Such form shall 
be executed and filed in accordance with these regulations and 
the instructions on the form. If prior to filing of the election 
the recipient corporation has filed its income and excess-profits 
tax return for any taxable year beginning after December 31, 
1935, the election shall be accompanied by an amended return for 
each such year or by a statement explaining in detail the adjust- 
ments to be made in the return for each such year as a result of 
the election. 


This Treasury decision is prescribed pursuant to the 
provisions of section 62 of the Revenue Act of 1936.— 
T. D. 4815, 1938-26-9415 (p. 15). 


Basis of Property Acquired in Connection with Reorgan- 
izations—Art. 113(a)(7)-1 of Regulations 94 Amended.— 
In order to accord with section 807 of the Revenue Act 
of 1938, enacted May 28, 1938 (Public, No. 554, Seventy- 
fifth Congress, third session), amending section 113 (a) (7) 
of the Revenue Act of 1936, relating to the basis of prop- 
erty acquired after December 31, 1917, by a corporation in 
connection with a reorganization, Regulations 94 are 
amended as follows: 


The following is inserted immediately preceding article 
113(a)-(7)-1: 
Section 807 of Title V of the Revenue Act of 1938 provides: 
“‘Sec. 807. Basis of Property Acquired in Connection with 
Reorganizations. 


‘‘(a) Section 113 (a) (7) of the Revenue Act of 1936 is 
amended to read as follows: 


‘‘(7) Transfers to corporation.—If the property was ac- 
quired— 

‘‘(A) After December 31, 1917, and in a taxable year 
beginning before January 1, 1936, by a corporation in 
connection with a reorganization, and immediately 
after the transfer an interest or control in such prop- 
erty of 50 per centum or more remained in the same 
persons or any of them, or 

““(B) in a taxable year beginning after December 
31, 1935, by a corporation in connection with a re- 
organization, 


then the basis shall be the same as it would be in the 
hands of the transferor, increased in the amount of gain 
or decreased in the amount of loss recognized to the 
transferor upon such transfer under the law applicable 
to the year in which the transfer was made. This para- 
graph shall not apply if the property acquired consists 
of stock or securities in a corporation a party to the 
reorganization, unless acquired by the issuance of stock 
or securities of the transferee as the consideration in whole 
or in part for the transfer. 


‘““(b) The amendment made by subsection (a) shall be ap- 
plied in the computation of net income for taxable years 


beginning after December 31, 1935, and before January 1, 
1938,”" 


Article 113(a)(7)-1 is amended to read as follows: 


Art. 113 (a) (7)-1. Property acquired by corporation in reor- 
ganization after December 31, 1917.—Section 113 (a) (7) of the 
Act, as amended, sets forth the conditions under which the basis 
of property acquired by a corporation after December 31, 1917, 
in connection with a reorganization as defined in section 112 of 
the Act is the same as it would be in the hands of the transferor, 
increased or decreased as therein provided in the amount of 
gain or loss recognized to the transferor under the applicable 
revenue law. In the case of property so acquired in a taxable 
year -beginning prior to January 1, 1936, section 113 (a) (7) is 
applicable only if immediately after the transfer there remained 
in the same persons or any of them an interest or control in such 
property of 50 per cent or more. In the case, however, of 
property so acquired in a taxable year governed by the Act, sec- 
tion 113 (a) (7) is applicable irrespective of the extent of the 
interest or amount of control in such property remaining, im- 
mediately after the transfer, in the hands of the same persons 
or any of them. 

The application of the provisions of section 113 (a) (7) (A) of 
the Act may be illustrated by the following examples: 


Example (1): In 1925 the X Corporation caused the organiza- 
tion of the Y Corporation and transferred to the Y Corporation, 
in exchange for all the capital stock of that corporation, property 
which it had previously purchased for $10,000. The basis of the 
property in the hands of the Y Corporation is $10,000. 

Example (2): In 1925 the M Corporation exchanged 10 per cent 
of its voting stock for all the property of the N Corporation which 
had a basis of $10,000 in the hands of the N Corporation. The 
basis of the property in the hands of the M Corporation is cost 
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thereof to it at the time of the transfer, that is, the fair market 
value of the M stock exchanged for the property. 

Section 113 (a) (7) of the Act, as amended, does not apply 
if, irrespective of when acquired, the property consists of stock 
or securities in a corporation a party to a reorganization as 
defined in section 112 of the Act, unless such stock or securities 
are acquired by the issuance of stock or securities of the trans- 
feree as the consideration in whole or in part for the transfer. 
The application of the last sentence of section 113 (a) (7) toa 
case where such stock or securities are acquired by the issuance 
of stock or securities of the transferee may be illustrated as 
follows: 

Example (3): The Y Corporation owns all of the stock of the 
X Corporation, which stock it acquired in 1936 by the issuance 
of all of its own voting stock to the individual shareholders of 
the X Corporation. The stock of the X Corporation was acquired 
by the individuals in 1924 for $100,000 in cash. The stock of the 
Y Corporation had a fair market value of $1,000,000 at the time 
it was exchanged in 1936 for the stock of the X Corporation. The 
tair market value of the stock of the X Corporation at the time 
of the exchange in 1936 was also $1,000,000. The basis to the 
Y Corporation of the stock of the X Corporation is the basis 
which stock would have had in the hands of the individuals from 
which it was acquired by the Y Corporation, that is, $100,006. 


This Treasury decision is prescribed pursuant to the 
provisions of section 62 of the Revenue Act of 1936.—T. D. 
4819, 1938-26-9422 (p. 13). 


Computation of Net Income—General Rule.—Where in- 
surance premiums which constitute business expenses are 
paid in advance for a period of more than one year by a 
taxpayer filing federal income tax returns on the cash 
receipts and disbursements basis, the amount of such 
premiums is deductible in the year of payment. 

G. C. M. 13148 (C. B. XIII-1, 67 (1934)) revoked.— 
G. C. M. 20307, 1938-26-9407 (p. 20). 


Deductions from Gross Income—Australian Special 
Property Tax.—The Australian “special property tax” on 
dividends declared by an Australian corporation and pay- 
able to nonresident foreign stockholders iS an income tax, 
and is accruable, for federal income tax purposes, on June 
30, the end of the Australian financial year next preceding 
the year of assessment.—I. T. 3201, 1938-27-9428 (p. 7). 


Deductions from Gross Income—Taxes Generally.—The 
New York City gross receipts tax for the period (or any 
part thereof) commencing July 1, 1937, and ending June 30, 
1938, where the taxpayer was engaged in taxable activity 
during the entire calendar year 1937, accrued, for federal 
income tax purposes, on December 31, 1937. 

Hence, in the case of a taxpayer engaged in taxable ac- 
tivity during the entire calendar year 1937 and filing its 
federal income tax return for the fiscal year ended July 31, 
1937, such tax for the period July 1, 1937, to June 30, 1938, 
did not accrue within the fiscal year ended July 31, 1937, 
and is not deductible in its return for that fiscal year. Such 
tax accrued and is deductible in its federal income tax 
return for its taxable vear in which fell December 31, 1937. 

Proper accrual date, for federal income tax purposes, of 
the tax in certain other cases determined. 

I. T. 3107 (1. R. B. XVI-34, 2 (1937)) modified.—I. 7 
3200, 1938-26-9406 (p. 17). 


Income and Excess-Profits Taxes—The N Corporation, a 
real estate company which is a wholly-owned subsidiary of 
the M Corporation, an insolvent bank, is liable for the 
capital stock tax and is not entitled to the benefits of sec- 
tion 22 of the Act of March 1, 1879 (20 Stat., 327), since 
the subsidiary is not itself a bank which has ceased to do 
a by reason of insolvency or bankruptcy.—C. S. T. 

, 1938-6-9189 (p. 14). 


Information at Source—Article 147-3 of Regulations 94 
Amended.—Article 147-3 of Regulations 94, relating to cases 
where no return of information is required, as amended, is 
amended by inserting the following immediately before the 
last paragraph thereof: 

(k) Amounts paid by the United States to persons in its 
service (civil, military, or naval) as an allowance for travel- 
_ expenses, including an allowance for meals and lodging, 

for example, a per diem allowance in lieu of subsistence, 
“al amounts paid as reimbursements for traveling expenses. 

This Treasury decision is prescribed pursuant to the 
provisions of sections 62 and 147 of the Revenue Act of 
1936.—T. D. 4788, 1938-3-9149 (p. 7). 

Information by Corporations—Regulations under Sec. 
148, 1938 Act.—ParacrarpH A. Section 148 (d) of the Rev- 
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enue Act of 1938, enacted May 28, 1938 (Public, No. 
Seventy-fifth Congress, third session), provides: 
Sec. 148. Information by Corporations. 


* * * * * 


(d) Contemplated dissolution or liquidation.—Every corporation 
shall, within thirty days after the adoption by the corporation 
of a resolution or plan for the dissolution of the corporation or 
for the liquidation of the whole or any part of its capital stock, 
render a correct return to the Commissioner, verified under oath, 
setting forth the terms of such resolution or plan and such other 
information as the Commissioner shall, with the approval of the 
Secretary, by regulations prescribe. 


Par. B. Section 62 of the Revenue Act of 1938 provides: 
Sec. 62. Rules and Regulations. 

The Commissioner, with the approval of the Secretary, shall 
prescribe and publish all needful rules and regulations for the 
enforcement of this title. 


Par. C. Section 145 of the Revenue Act of 1938 pro- 
vides: 

Sec. 145. Penalties. 

(a) Any person required under this title to pay any tax, or 
required by law or regulations made under authority thereof to 
make a return, keep any records, or supply any information, for 
the purposes of the computation, assessment, or collection of any 
tax imposed by this title, who willfully fails to pay such tax, 
make such return, keep such records, or supply such information, 
at the time or times required by law or regulations, shall, in 
addition to other penalties provided by law, be guilty of a mis- 
demeanor and, upon conviction thereof, be fined not more than 
$10,000, or imprisoned for not more than one year, or both, to- 
gether with the costs of prosecution. 

(b) Any person required under this title to collect, account for, 
and pay over any tax imposed by this title, who willfully fails 
to collect or truthfully account for and pay over such tax, and 
any person who willfully attempts in any manner to evade or 
defeat any tax imposed by this title or the payment thereof, 
shall, in addition to other penalties provided by law, be guilty 
of a felony and, upon conviction thereof, be fined not more than 
$10,000, or imprisoned for not more than five years, or both, 
together with the costs of prosecution. 

(c) The term ‘‘person’”’ as used in this section includes an offi- 
cer or employee of a corporation or a member or employee of a 
partnership, who as such officer, employee, or member is under 
a duty to perform the act in respect of which the violation 
occurs. 

(d) For penalties for failure to file information returns with 
respect to foreign personal holding companies and foreign cor- 
porations, see section 340. 


Pursuant to the authority contained in sections 62 and 
148 (d) of the Revenue Act of 1938, the following regula- 
tions are hereby prescribed with respect to the return of 
information required tc be rendered by every corporation 
within 30 days after the adoption of a resolution or plan 
for the dissolution of the corporation or for the liquidation 
of the whole or any part of its capital stock: 

Art. 148 (d)-1. Return of information respecting contemplated 
dissolution or liquidation.—Within 30 days after the adoption on 
or after May 28, 1938, of any resolution or plan for or in respect 
of the dissolution of a corporation or the liquidation of the whole 
or any part of its capital stock, the corporation shall file with 
the Commissioner of Internal Revenue, Washington, D. C., atten- 
tion of the Income Tax Unit, Records Division, a correct return 
on Form 966, made under oath or affirmation and containing 
the information required by article 148 (d)-2 of these regula- 
tions and by such form. A like return shall be filed by the cor- 
poration in the case of any amendment of, or supplement to, a 
resolution or plan for or in respect of the dissolution of the 
corporation or the liquidation of the whole or any part of its 
capital stock adopted on, before, or after May 28, 1938, if such 
amendment or supplement was adopted on or after May 28, 1938. 

Art. 148 (d)-2. Contents of return—(a) General.—There shall 
be attached to and made a part of the return required by section 
148 (d) of the Act and article 148 (d)-1 of these regulations a 
duly certified copy of the resolution or plan, together with any 
amendments thereof or supplements thereto, and such return shall 
in addition contain the following information: 

(1) The name and address of the corporation; 

(2) The place and date of incorporation; 

(3) The date of the adoption of the resolution or plan and 
the dates of any amendments thereof or supplements thereto; and 

(4) The collection district in which the last income tax return 
of the corporation was filed and the taxable year covered thereby. 

(b) Liquidation in December, 1938.—In the event that the plan 
of liquidation (adopted after May 28, 1938) provides for a dis- 
tribution in complete cancellation or redemption of all the capital 
stock of the corporation, and for the transfer of all the property 
of the corporation under the liquidation entirely within the month 
of December, 1938, such return shall, in addition to the informa- 
tion required by paragraph (a) of this article, contain the fol- 
lowing information: 

(1) A statement showing the number of shares of each class 
of stock outstanding on the date of the adoption of the plan of 
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liquidation, together with a description of the voting power of 
each such class; 

(2) A list of all the shareholders owning stock on the date of 
the adoption of the plan of liquidation, together with the number 
of shares of each class of stock owned by each shareholder, the 
certificate numbers thereof, and the total number of votes to 
which entitled on the adoption of the plan of liquidation; and 

(3) A list of all corporate shareholders as of April 9, 1938, 
together with the number of shares of each class of stock owned 
by each such shareholder, the certificate numbers thereof, the 
total number of votes to which entitled on the adoption of the 
plan of liquidation, and a statement of all changes in ownership 
of stock by corporate shareholders between April 9, 1938, and 
the date of the adoption of the plan of liquidation, both dates 
inclusive. 

(c) Returns in respect of amendments or supplements.—If a 
return in respect of any resolution or plan for or in respect of 
the dissolution of a corporation or the liquidation of the whole 
or any part of its capital stock has already been filed pursuant 
to section 148 (d) of the Act, a return in respect of any amend- 
ment thereof or supplement thereto will be deemed sufficient if 
it gives the date such prior return was filed and contains a duly 
certified copy of such amendment or supplement and all other 
information required by these regulations and by Form 966 which 
was not given in such prior return. If no return was filed rela- 
tive to the resolution or plan which is being amended or supple- 
mented, the return relative to the amendment thereof or 
supplement thereto shall contain a duly certified copy of the 
resolution or plan which is being amended or supplemented. 
together with all amendments thereof and supplements thereto, 
and all other information required by these regulations and by 
Form 966. 


I. D. 4811, 1938-26-9405 (p. 2). 


Personal Holding Company—Definition.—Application of 
sections 352 and 353 (h), incorporated in Title IA of the 
Revenue Act of 1936 by section 1 of the Revenue Act of 
1937, in determining whether the M Coal Co. should be 
classified as a personal holding company.—I. T. 3195, 1938- 
23-9374 (p. 6). 


Production, Etc., and Tax—Payment of Wine—Regula- 
tions 7 (1930) Amended.—Pursuant to the authority con- 
ferred by section 3255 R. S., as amended (U. S. C., 1934 ed., 
Title 26, Supp. IT, section 1176), the first paragraph of 
paragraph 317, page 106, Regulations 7, approved May 1, 
1930, is hereby amended to read as follows: 

Par. 317, Section 3255 R. S., as amended, authorizes the 
Commissioner, with the approval of the Secretary, to ex- 
empt distillers of brandy made exclusively from apples, 
peaches, grapes, oranges, pears, pineapples, apricots, ber- 
ries, plums, pawpaws, persimmons, prunes, figs, cherries, 
dates or citrus fruits (except lemons and limes) from any 
provision of the internal revenue laws relating to the manu- 
facture of spirits, except as to the tax thereon, when in his 
judgment it may seem expedient to do so. By virtue of this 
authority distillers producing brandy made exclusively from 
apples, peaches, grapes, oranges, pears, pineapples, apricots, 
berries, plums, pawpaws, persimmons, prunes, figs, cherries, 
dates or citrus fruits (except lemons and limes) are hereby 
exempted from the provisions of law enumerated herein.— 


T. D. 4793, 1938-8-9210 (p. 17). 


Public Fair Corporation—The M Company, a corpora- 
tion organized to conduct and operate (or participate in 
conducting and operating) public fairs or expositions for 
the benefit and development of the agricultural, horticul- 
tural, live stock, and other resources of the State of 
R and the several counties and municipalities thereof, i 
not entitled to exemption as a corporation organized and 
operated exclusively for educational purposes under sec- 
tion 101 (6) of the Revenue Act of 1936, but is exempt 
under section 101 (7) of that Act.—G. C. M. 19836, 1938-27- 


9427 (p. 5). 


Recognition of Gain or Loss—Inclusions in Term “Prop- 
erty.”—The term “property” as used in section 112 (b) 6 
of the Revenue Act of 1936 includes money, and the re- 
ceipt of a liquidating dividend in money by a corporation 
under circumstances which meet the other requirements 
of that section is a tax-free transaction—G. C. M. 19435, 
1938-1-9121 (p. 4). 


Returns as to Formation, Etc., of Foreign Corporations 
—Regulations under Sec. 803, 1938 Act.—PARAGRAPH A. 
Section 803 (Title V—Miscellaneous Provisions) of the 
Revenue Act of 1938, enacted May 28, 1938 (Public, No. 
554, Seventy-fifth Congress, third session), provides: 

Sec. 803. Returns as to Formation, Etc., of Foreign Corporations. 
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(a) Requirement.—Under regulations prescribed by the Com- 
missioner with the approval of the Secretary, any attorney, 
accountant, fiduciary, bank, trust company, financial institution, 
or other person, who, after the date of the enactment of this 
Act, aids, assists, counsels, or advises in, or with respect to, 
the formation, organization, or reorganization of any foreign 
corporation, shall, within 30 days thereafter, file with the Com- 
missioner a return. 

(b) Form and contents of return.—Such return shall be in 
such form, and shall set forth, under oath, in respect of each 
such corporation, to the full extent of the information within 
the possession or knowledge or under the control of the person 
required to file the return, such information as the Commissioner 
with the approval of the Secretary prescribes by regulations as 
necessary for carrying out the provisions of the income-tax laws. 
Nothing in this section shall be construed to require the divulg- 
ing of privileged communications between attorney and client. 

(c) Penalty.—Any person required under subsection (a) to file 
a return, or to supply any information, who willfully fails to 
file such return, or supply such information, at the time or times 
required by law or regulations, shall, in lieu of other penalties 
provided by law for such offense, be guilty of a misdemeanor 
and, upon conviction thereof, be fined not more than $2,000, or 
imprisoned for not more than one year, or both. 

(d) Aid, etc., before enactment of Act.—The provisions of sec- 
tions 340 and 341 (insofar as it relates to section 340) of the 
Revenue Act of 1936, added to such Act by section 201 of the 
Revenue Act of 1937, shall remain in force only with respect to 
aiding, assisting, counselling, or advising, on or before the date 
of the enactment of this Act. 


Par. B. Section 806 of Title V of the Revenue Act of 
1938 provides: 

Sec. 806. Administration of Oaths or Affirmations. 

Any oath or affirmation required or authorized by any internal- 
revenue law or by any regulations made under authority thereof 
may be administered by any person authorized to administer 
oaths for general purposes by the law of the United States. or 
of any State, Territory, or possession of the United States, or 
of the District of Columbia, wherein such oath or affirmation is 
administered. This section shall not be construed as an exclu- 
sive enumeration of the persons who may administer such oaths 
or affirmations. 


Par. C. Section 901 (Title VI—General Provisions) of 
the Revenue Act of 1938 provides in part: 
Sec. 901. Definitions. 

(a) When used in this Act— 

(1) The term ‘‘person’’ means an individual, a trust or estate. 
a partnership, or a corporation. 


- * * * * 


(5) The term ‘‘foreign’’ when applied to a corporation or part- 
nership means a corporation or partnership which is not domestic. 

(6) The term ‘‘fiduciary’’ means a guardian, trustee, executor, 
administrator, receiver, conservator, or any person acting in any 
fiduciary capacity for any person. 


* + * * * 


(11) The term ‘‘Secretary’’ means the Secretary of the Treasury. 


(12) The term ‘‘Commissioner’’ means the Commissioner of 
Internal Revenue. 


Pursuant to the above-quoted provisions and other pro- 
visions of the internal-revenue laws, the following regula- 
tions are hereby prescribed with Tespect to returns of 
information to be filed by attorneys, accountants, fiduciaries, 
banks, trust companies, financial institutions, or other per- 
sons as to the formation, organization, or reorganization 
of foreign corporations: 

Article 1. Information returns.—(a) General.—Any attorney, 
accountant, fiduciary, bank, trust company, financial institution, 
or other person, who, after May 28, 1938, aids, assists, counsels, 
or advises in, or with respect to, the formation, organization, or 
reorganization of any foreign corporation shall file with the 
Commissioner, within 30 days after giving such aid, assistance, 
counsel, or advice, an information return as provided in section 
803 (a) and these regulations. The return must be filed in every 
such case (1) regardless of the nature of the counsel or advice 
given, whether for or against the formation, organization, or 
reorganization of the foreign corporation, or the nature of the 
aid or assistance rendered and (2) regardless of the action taken 
upon the advice or counsel, that is, whether the foreign corpora- 
tion is actually formed, organized, or reorganized. 

If, in a particular case, the aid, assistance, counsel or advice 
given by any person extends over a period of more than 1 day 
and not for more than 30 days, such person, to avoid the multiple 
filing of returns, may file a single return for the entire period. 
In such case, the return shall be filed within 30 days from the 
first day of such period. If, a particular case, the aid, assistance, 
counsel, or advice given by any person extends over a period of 
more than 30 days, such person may file a return at the end of 
each 30 days included within such period and at the end of the 
fractional part of a 30-day period, if any, extending beyond the 
last full 30 days. In each such case, the return must disclose all 
the required information which was not reported on a prior return. 
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(b) Special provisions.—(1) Hmployers.—In the case of aid, 
assistance, counsel, or advice in, or with respect to, the forma- 
tion, organization, or reorganization of a foreign corporation 
given by a person in whole or in part through the medium of 
subordinates or employees (including in the case of a corporation 
the officers thereof), the return of the employer must set forth 
to the full extent all information prescribed by these regulations, 
including that which, as an incident to such employment, is 
within the possession or knowledge or under the control of such 
subordinates or employees. 

(2) Employees.—The obligation of a subordinate or employee 
(including in the case of a corporation the officers thereof) to 
file a return with respect to any aid, assistance, counsel, or 
advice in, or with respect to, the formation, organization, or 
reorganization of a foreign corporation, given as an incident 
to his employment, will be satisfied if a complete and accurate 
return as prescribed by these regulations is duly filed by the 
employer setting forth all of the information within the pos- 
session or knowledge or under the control of such subordinate 
or employee. 

Clerks, stenographers, and other subordinates or employees, 
rendering aid or assistance solely of a clerical or mechanical 
character in, or with respect to, the formation, organization, or 
reorganization of a foreign corporation are not required to file 
returns by reason of such services. 

(3) Partners.—In the case of aid, assistance, counsel, or advice 
in, or with respect to, the formation, organization, or reorgan- 
ization of a foreign corporation given by one or more members 
of a partnership in the course of its business, the obligation of 
each such individual member to file a return will be satisfied if 
a complete and accurate return, as prescribed by these regulations, 
is duly filed by the partnership, executed by all the members of 
the firm who gave any such aid, assistance, counsel, or advice. 
If, however, the partnership has been dissolved at the time the 
return is due, individual returns must be filed by each member 
of the former partnership who gave any such aid, assistance, 
counsel, or advice. 

(4) Returns jointly made.—If two or more persons aid, assist, 
counsel, or advise in, or with respect to, the formation, organiza- 
tion, or reorganization of a particular foreign corporation, any 
two or more of such persons may, in lieu of filing several returns, 
jointly execute and file one return. 

(c) Penalties.—For criminal penalties for failure to file the 
returns required by section 803 (a) and these regulations, see 
section 803 (c) quoted in paragraph A. 

(ad) Information returns and penalties wnder prior Acts.—For 
information returns in the case of aid, assistance, counsel, or 
advice in, or with respect to, the formation, organization, or 
reorganization of any foreign corporation given on or before 
May 28, 1938, and for criminal penalties for failure to file such 
returns, see articles 340-1 and 340-2 of Chapter XXXIV added 
to Regulations 94 by Treasury Decision 4782, approved December 
7, 1937 (I. R. B. XVI-50, 3 (1937)), and section 803 (d) of the 
Revenue Act of 1938 quoted in paragraph A. 

Art. 2. Form of return.—The returns under article 1 shall be 
made on Form 959. Such forms may, upon request, be procured 
from any collector. Each person should carefully prepare his 
return so as to set forth fully and clearly the information called 
for therein. Returns which have not been so prepared will not 
be accepted as meeting the requirements of the Act. 

Art. 3. Contents of returns.—The return shall, in accordance 
with the provisions of these regulations and the instructions on 
the form, set forth the following information to the full extent 
such information is within the knowledge or possession or under 
the control of the person required to file the return: 

(1) The name and the address of the person (or persons) to 
whom and the person (or persons) for whom or on whose behalf 
the aid, assistance, counsel, or advice was given; 

(2) A complete statement of the aid, assistance, counsel, or 
advice given; 

(3) Name and address of the foreign corporation and the 
country under the laws of which it was formed, organized, or 
reorganized; 

(4) The month and year when the foreign corporation was 
formed, organized, or reorganized; 

(5) A statement of how the formation, organization, or reor- 
ganization of the foreign corporation was effected; 

(6) A complete statement of the reasons for, and the purposes 
sought to be accomplished by, the formation, organization, or 
reorganization of the foreign corporation; 

(7) A statement showing the classes and kinds of assets trans- 
ferred to the foreign corporation in connection with its forma- 
tion, organization, or reorganization, including a detailed list 
of any stock or securities included in such assets, and a state- 
ment showing the names and addresses of the persons who were 
the owners of such assets immediately prior to the transfer; 

(8) The names and addresses of the shareholders of the for- 
eign corporation at the time of the completion of its formation, 
organization, or reorganization, showing the classes of stock and 
number of shares held by each; 

(9) The name and address of the person (or persons) having 


custody of the books of account and records of the foreign cor- 
poration; 
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(10) Such other information as may be required by the return 
form; and 

(11) Where any of the information required to be furnished 
is withheld because its character is claimed to be privileged as 
a communication between attorney and client within the mean- 
ing of section 803 (b), the return must so state and must contain a 
complete statement of the nature and the circumstances of the 
communication on which a decision as to the propriety of the 
claim of privilege may be reached. 

If a person aids, assists, counsels, or advises in, or with re- 
spect to, the formation, organization, or reorganization of more 
than one foreign corporation, a separate return must be filed 
with respect to each foreign corporation. 

Art. 4. Verification of return.—All returns required by section 
803 (a) and these regulations shall be verified under oath or 
affirmation. The oath or affirmation may be administered by 
a person authorized to administer oaths for general purposes by 
the law of the United States, or of any State, Territory, or pos- 
session of the United States, or of the District of Columbia, 
wherein such oath or affirmation is administered, or by a con- 
sular officer of the United States. Such returns executed abroad 
may be attested free of charge before United States consular 
officers. If a foreign notary or other official having no seal 
shall act as attesting officer, the authority of such attesting 
officer shall be certified to by some judicial official or other 
proper officer having knowledge of the appointment and official 
character of the attesting officer. 

Art. 5. Place of filing returns.—Returns required by section 
803 (a) of the Revenue Act of 1938 and these regulations shall 
be filed with the Commissioner of Internal Revenue, Washington, 
D. C., attention of the Income Tax Unit, Records Division. 


—T, D. 4816, 1938-26-9417 (p. 9). 


Silver Purchase Act—Regulations 85 Amended.—Regula- 
tions 85, approved June 19, 1934 (relating to the tax on 
transfers of interests in silver bullion under subdivision 10 
of Schedule A of Title VIII of the Revenue Act of 1926, 
as added by section 8 of the Silver Purchase Act of 1934, 
approved June 19, 1934 (48 Stat., 1178)), as amended, are 
further amended as follows: 


Chapter II is amended as follows: 

The third sentence of article 20 (1) as amended by Treas- 
ury Decision 4491 (approved November 2, 1934 [C. Bb. 
XITI-2, 536 (1934)]) is further amended by striking out the 
word “metals” and inserting in lieu thereof the word “ma- 
terials.” 


Chapter IX is amended as follows: 

(1) The subtitle immediately preceding the quotation of 
section 805 (a) of the Revenue Act of 1926 and preceding 
article 102, reading— 

Sections 805(a) and 807(a) and (c) of the Revenue Act of 1926; 
and section 808 of the Revenue Act of 1926, as added by section 
443 of the Revenue Act of 1928. 
is eliminated and the following new subtitle is substituted 
in lieu thereof: 

Section 805(a) and 807(a) and (c) of the Revenue Act of 1926; 
and section 808 of the Revenue Act of 1926, as added by section 
443 of the Revenue Act of 1928 and as amended by the Act of 
March 1, 1933 (47 Stat., 1413). 


(2) That portion of the first sentence of the quotation of 
section 808 appearing under the above subtitle and read- 


ing— 

in cities of over 25,000 inhabitants 

is changed to read: 

in all post offices of the first and second classes and such offices 
of the third and fourth classes as are located in county seats. 


(3) The phrase appearing at the end of the first para- 
graph of article 104 and reading— 
in cities of over 25,000 inhabitants 
is changed to read: 
in all post offices of the first and second classes and such offices 
of the third and fourth classes as are located in county seats. 


Chapter X is amended as follows: 

(1) Immediately following the quotation of section 3176 
of the United States Revised Statutes, as amended, which 
appears under the subheading “Records, Statements, and 
Special Returns” and precedes article 120, there is inserted a 
new subtitle reading— 

Section 406 of the Revenue Act of 1935. 


And immediately following such new subtitle there is in- 
serted a quotation of section 406 of the Revenue Act of 
1935 which reads as follows: 

In the case of a failure to make and file an internal-revenue tax 
return required by law, within the time prescribed by law or 
prescribed by the Commissioner in pursuance of law, if the last 
date so prescribed for filing the return is after the date of the 
enactment of this Act, if a 25 per centum addition to the tax is 
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prescribed by existing law, then there shall be added to the tax, 
in lieu of such 25 per centum: 5 per centum if the failure is for 
not more than 30 days, with an additional 5 per centum for each 
additional 30 days or fraction thereof during which failure con- 
tinues, not to exceed 25 per centum in the aggregate. 


(2) The phrase appearing at the end of the first para- 
graph of article 122 and reading— 
penalty of 25 per cent of the amount of the tax 
is changed to read: 
as amended, and as further modified by section 406 of the Revenue 
Act of 1935, a penalty amounting to a percentage of the tax as 
follows: (1) in case the last date prescribed for filing the return 
is on or before August 30, 1935, 25 per cent, or (2) in case the 
last date prescribed for filing the return is after August 30, 1935, 
5 per cent if the failure is for 30 days or less, with an additional 
5 per cent for each additional 30 days or fraction thereof during 
which failure continues, not to exceed 25 per cent in the aggregate. 


(3) Immediately following the quotation of section 3184 
of the United States Revised Statutes, which appears un- 
der the subheading “Records, Statements, and Special Re- 
turns,” and immediately precedes article 120, there is in- 
serted a new subtitle reading— 

Section 404 of the Revenue Act of 1935, 


And immediately following such new subtitle there is in- 
serted a quotation of section 404 of the Revenue Act of 
1935 which reads as follows: 

Notwithstanding any provision of law to the contrary, interest 
accruing during any period of time after the date of the enact- 
ment of this Act upon any internal-revenue tax (including amounts 
assessed or collected as a part thereof) or customs duty, not 
paid when due, shall be at the rate of 6 per centum per annum. 

(4) The first sentence of the second paragraph of article 
122 reading— 

If assessment is made of the tax or 25 per cent penalty and 
payment is not made within 10 days after the issuance of the 
form for notice and demand, based on assessment approved by 
the Commissioner, there will accrue under section 3184, Revised 
Statutes, a 5 per cent penalty and interest at the rate of 1 per 
cent per month computed on the entire assessment (including 
penalty, if any) from 10 days after issuance of said form until 
date of payment.— 
is changed to read: 

If assessment is made of the tax or penalty for delinquency in 
filing a return and payment is not made within 10 days after 
the issuance of the form for notice and demand, based on assess- 
ment approved by the Commissioner, there will accrue under 
section 3184, Revised Statutes, as modified by section 404 of the 
Revenue Act of 1935, a 5 per cent penalty and interest at the rate 
of 6 per cent per annum computed on the entire assessment (in- 
cluding penalty, if any) from 10 days after issuance of said form 
until date of payment. 


This Treasury decision is issued under authority con- 
tained in section 1101 of the Revenue Act of 1926.—T. D. 
4805, 1938-22-9370 (p. 23). 


Tax on Non-Resident Alien Individuals.—A tax of only 
5 per cent is required to be withheld by a withholding agent 
in the United States from dividends paid to A, c/o a 
Canadian bank, the addressee being a British subject resid- 
ing in England.—I. T. 3135, 1938-3-9145 (p. 7). 


Taxes of Foreign Countries—Analysis of Credit for 
Taxes.—The tax imposed under section 19, Part III of the 
British Finance Act, 1937 (1 Edw. 8 and 1 Geo. 6, ch. 54), 
known as the “national defense contribution,” is an income 
tax within the meaning of section 131 of the Revenue Act 
of 1936.—I. T. 3171, 1938-10-9226 (p. 4). 


Taxes on Tobacco, Snuff, Cigars and Cigarettes—Regula- 
tions 8 Amended.—Regulations No. 8, as revised and ap- 
proved November 12, 1934, are amended, as follows: 


Chapter V, entitled “Manufacturers of Tobacco,” is 
amended by striking out the citation “Sec. 3244 (R. S., 
Subsec. 9, as amended)” for the first sentence of the laws 
printed immediately preceding article 33, and substituting 
in lieu thereof the citation “Sec. 69 (Act of August 27, 
1894).” Chapter V is amended further by striking out the 
citation “Sec. 69 (Act of August 27, 1894)” appearing in the 
first line of the second sentence of the laws printed imme- 
diately preceding article 33. 

Article 169 is amended by striking out the words “fine or 
penalty of not more than $500” appearing at the end of the 
second sentence thereof, and inserting in lieu thereof the 
words “fine of not more than $5,000, or be imprisoned for 
not more than three years, or both.” Article 169 is fur- 
ther amended by striking out the citation “(Sec. 3450, R. S.)” 
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at the end of the article and substituting therefor the cita- 
tion “(Sec. 3450, R. S., as amended.)” 


This Treasury decision is promulgated under the au- 
thority contained in section 3447, Revised Statutes——T. D. 
1803, 1938-20-9348 (p. 16). 


Transfers in Trust—Future Interests in Property.— 
Transfers to irrevocable trusts for the benefit of the donor’s 
children, with directions for accumulation of income until 
each beneficiary should become 21 years of age, when he 
should receive the income until he reached the age of 30 or 
until the death of the trustee, whichever first occurred, and 
for payment of corpus to the beneficiary if then living, and 
if not, to his issue or to the other beneficiaries, were not 
gifts of future interests in property within the meaning of 
section 504 (b) of the Revenue Act of 1932—Ct. D. 1310, 
1938-9-9219 (p. 9). 

+ + * 

Transfers to irrevocable trusts for the benefit of the 
donor’s children, with directions that the trustee use the in- 
come for the support, maintenance, and education of the 
beneficiaries until each attained the age of 25 and pay un- 
expended income directly to the beneficiary, his issue, ap- 
pointees or distributees, were not gifts of future interests in 
property within the meaning of section 504 (b) of the Rey- 
enue Act of 1932.—Ct. D. 1311, 1938-9-9220 (p. 11). 


Withholding Tax at Source.—The provisions of the re- 
ciprocal tax convention entered into between the United 
States and Canada, ratified August 13, 1937 (T. D. 4766, 
[. R. B. XVI-42, 8 (1937), are not applicable to non-resident 
alien residents of Newfoundland.—I. T. 3148, 1938-1-9122 
(p: 7). 





Annuity Contracts in Gross Estate 
(Continued from page 483) 


lump-sum payment. The annuity was payable to 
decedent during his lifetime and upon his death < 
so-called death refund of $20,000 was payable to his 
executors or administrators. The fund however was 
to be left with the insurance company as long as 
decedent’s wife should live and 3 percent interest 
thereon was to be paid to her annually during her 
lifetime. The contract reserved to decedent the right 
to change the beneficiary. The Board, following 
Old Colony Tr. Co. et al., Executors,® held that the 
annuity contract, was not an insurance policy, and 
the full value of the $20,000 death refund is includible 
as a part of decedent’s gross estate and none of it 
is exempt under the provisions of section 302 (g) 
of the 1926 Act. We quote, in part, as follows: 


Petitioners’ contention regarding this issue in substance 
is as follows: That the contract in question was a com- 
bined annuity and life insurance contract and that the 
$20,000 death refund which was payable at decedent’s death 
was an insurance payment and is governed by the provi- 
sions of section 302(¢) of the Revenue Act of 1926. * * * 


Petitioners contend that the right of the executors to 
receive the $20,000 death refund was postponed until the 
death of decedent’s widow, Mary L. Saxe, and therefore 
the right of the executors to receive this sum had only a 
present value of $14,815.40 at the date of decedent’s death, 
and that it is this latter amount and not $20,000 which 
should be included as a part of decedent’s gross estate. 


It is petitioners’ further contention that the right of 
Mary L. Saxe to receive interest at the rate of 3 per 
centum per annum on this $20,000 death refund during the 
remainder of her life had a present value at the date of 
the death of decedent Fs $5,185, based upon the life ex- 
pectancy of Mary L. Saxe, and that this sum represents 
the commuted value of insurance payable under the terms 
of the contract and therefore is exempt as being a part o! 
the $40,000 of life insurance, payable to beneficiaries other 
than the decedent’s estate, which is exempted under section 
302(g) of the Revenue Act of 1926. 
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Capital Assets—Employees’ Trust Shares—Two-Year 
Holding Period under 1928 Act.—Following Harvey S. 
Strassburger, 37 BTA —, No. 130, the Board holds that the 
date of distribution of assets to an employee member of 
an employees’ trust upon its termination, is the date from 
which the period of holding of such assets should. be com- 
puted—Edward J. McDonnell v. Commissioner, Decision 


10,045-E [CCH]; Docket 82564. Memo. opinion. 


Compromise Payment—Threatened Suit—Nondeductible 
Loss.—Petitioner acted under a power of attorney to man- 
age the finances of an invalid relative of his wife, from 
1925 to 1932. In 1932, upon legal determination that the 
wife’s relative was insane, a guardian was appointed, who 
thereafter threatened to sue petitioner for mismanage- 
ment of funds and alleged the power of attorney was 
invalid. Petitioner paid $15,000 in compromise of the claim 
and deducted this in his income tax return for 1934, claim- 
ing a loss under section 23 (e) of the Revenue Act of 1934. 
Petitioner acted under the power of attorney, apart from 
hissemployment as a vice president of a bank. The loss 
was a personal loss.—Stephen H. Tallman v. Commissioner, 
Decision 10,057 [CCH]; Docket 86550. 37 BTA —, 
No. 156. 


Constructive Receipt—Deceased Husband’s Contract with 
Corporations.—Petitioner’s deceased husband had a con- 
tract with two corporations whereunder his administrator 
was to receive compensation for a period after his death. 
He died in 1933, and his wife as administratrix sued under 
the contract, the suit being compromised in 1937, on the 
basis that decedent had had certain advancements from the 
corporations. It is held that petitioner did not in 1933 con- 
structively receive anything under the contract.—Lillian 
Reynolds Fitzgerald v. Commissioner, Decision 10,045-Q 
{CCH]; Docket 83549. Memo. opinion. 


Cut-Over Timber Land—March 1, 1913 Value—No 
Estoppel as to Corrected Basis.—(1) Upon its incorporation 
in 1912, petitioner issued stock of a par value of $100,000 for 
20,000 acres of cut-over timber land. In 1932, petitioner 
sold that part of the acreage and timber rights which re- 
mained after having (1) sold the turpentine rights in 1913; 
(2) traded in 4,500 acres for an apartment house, in 1915, 
which was sold in 1922 at a profit after allocating a cost 
basis of $50,000 to the 4,500 acres; and (3) taken depletion 
since March 1, 1913. The Board determines the March 1, 
1913, value at $5 per acre, and holding that the taxpayer 
is not estopped from allocating a corrected basis to the 
4,500 acres sold in 1922, computes the profit from the in- 
stallment sale in 1932 after giving effect to the above adjust- 
ments. 


(2) Income taxes paid to State of Alabama in 1934 are 
deductible in 1934 by taxpayer on cash basis.—South Ala- 
bama Land Company v. Commissioner, Decision 10,066-A 
[CCH]; Dockets 85139, 86819. Memo. opinion. 


Estoppel.—Corporation whose charter had expired in 
1930 was estopped to claim that its 1932 return was er- 
roneous in that the income reported thereon by it belonged 
to its stockholders. Because both the corporation and the 
chief stockholder, in their returns, failed to disclose the fact 
that the contract giving rise to the income had been trans- 
ferred to the stockholders in 1929, there was a misrepresen- 
tation or concealment of a material fact by which the 
Government was deprived of a tax on the transfer in 1929. 
Pertinent cases discussed.—Lofquist Realty Company v. Com- 
missioner, Decision 10,036-A [CCH]; Docket 80247. Memo. 


Opinion. 


Exempt Corporation—Filing of Bond—Sec. 44 (d), 1934 
Act.—Two tax-exempt corporations were named as resid- 
uary legatees of decedent’s estate, which consisted primarily 
of installment obligations. The legatees filed a bond, as 
permitted by section 44 (d), Revenue Act of 1934, which 
was conditioned upon the return as income of the same pro- 
portion of the installment payment as decedent would have 
returned had she lived and received the payment. The re- 
spondent refused to approve the bond because of the tax- 
exempt status of the legatees, and included in decedent's 
income the gain realized upon installment obligations trans- 





Significant Decisions of the Board of Tax Appeals 


mitted at death. It is held that a tax-exempt corporation is 
a “person” within the meaning of section 44 (d), and re- 
spondent’s failure to approve the bond was an arbitrary 
abuse of discretion. 

Mellott dissents, with opinion to the effect that the bond 
was not filed with the Commissioner but was merely ten- 
dered for approval and filing, the taxpayer’s remedy being 
recourse to a court of general jurisdiction. Harron agrees. 
—Archie R. Conner, Admr., Estate of Lucy Radulovich, De- 
ceased v. Commissioner, Decision 10,032 [CCH]; Docket 
88064. 37 BTA —, No. 131. 


Exemption—Head of Family—Dependent Receiving Hos- 
pitalization from State.—Petttioner’s mother, who was with- 
out means of support and made her home with and was 
supported by petitioner, was adjudged insane and commit- 
ted to the state hospital by a court of competent jurisdic- 
tion, where she was supplied with food and medical 
treatment, but petitioner furnished all necessary clothing and 
many necessities and some luxuries. It is held that under 
the facts here petitioner was entitled to the $2,500 exemption 
as head of a family during 1932 to 1934.—Olive Ross v. Com- 
— 10,038 [CCH]; Docket 83198. 37 BTA 
—, No. 137. 


Exemption—Head of Family.—Where a taxpayer, volun- 
tarily separated from his wife, maintains two homes, living 
in one alone, and supporting and maintaining in the other 
his dependent wife and daughter (19 years of age) over 
whom he exercises family control, he is the “head of a 
family” and is entitled to exemption as such, the facts re- 
sembling separation “through force of circumstances.” 

Kern dissents, with opinion to the effect that exemption 
should be denied inasmuch as taxpayer did not maintain a 
home in which he and his dependent relatives lived to- 
gether, nor were they separated “through force of circum- 
stances.” Black and Leech agree with this dissent.—Meier 
S. Block v. Commissioner, Decision 10,041 [CCH]; Docket 
84873. 37 BTA —, No. 140. 


Fruit Growers’ Codperative Association—Exemption.— 
Where petitioner, incorporated under the general laws of 
Oregon, is shown to have been organized to market farm 
products for producers on a cooperative basis, processing 
and manufacturing as well as selling such products under 
contracts with grower-members owning substantially all of 
its stock, and its so-called “commercial departments” were 
operated as an incident of this primary purpose and in 
order to increase efficiency by facilitating the marketing of 
its products and reducing the cost of necessary operations, 
it is held that petitioner is a farmers’ association organ- 
ized and operated on a cooperative basis for the purpose of 
marketing the products of members, and comes within the 
provisions of section 103 (12), Revenue Act of 1932, grant- 
ing exemption from tax to such organizations; it is held, 
further, that the fact that no provision is made for profit 
sharing by non-members does not affect petitioner’s exempt 
status where all of its marketing contracts were made with 
members. Although the petitioner filed a tax return and 
paid a tax on the income from its commercial departments, 
t contended that the cooperative operations were exempt, 
and not that the commercial departments were free from 
taxation. The Board therefore refrains from further discus- 
sion as to whether petitioner could be both exempt and 
non-exempt. 

Black, Leech, and Hill dissent, without written opinion.— 
Eugene Fruit Growers’ Association v. Commissioner, Decision 
10,053 [CCH]; Docket 87425. 37 BTA —, No. 147. 


Gain from Foreclosure and Sale of Borrowed Collateral 
—Waived Profits—Basis on Sale of Stock Acquired in Re- 
organization.—(1) Where a corporation owns stock in 
another corporation and loans the same to one of its own 
stockholders, who is its president, to be used by him as 
collateral security for his own brokerage accounts and bank 
obligations, and the stock is foreclosed and sold by his 
bankers and brokers for an amount in excess of the cost 
to the corporation, and the proceeds applied on the bor- 
rower’s indebtedness, the lender actually receiving none of 
the proceeds of the sales, the proceeds of the sales do not 
constitute income of the lender. Where the borrower of 
the stock used as collateral also stock of his own that 
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he had not borrowed the pledgee was not bound to protect 
the lender by selling the pledgor’s stock before resorting 
to the borrowed stock. 

(2) Where, under the circumstances above stated, the 
corporation by appropriate resolution forgives and releases 
the borrower from claims against him for the excess of 
the amounts of the sales in excess of the costs of the 
stocks to the lender and the borrower pays to his lender 
the latter’s costs of the stock the lender is not chargeable 
with the profits it waived. 

(3) Where, under the foregoing facts, the stocks in- 
volved are shares that have been issued pursuant to the 
corporation’s reorganization for shares acquired from time 
to time at different costs from the predecessor corporation, 
the taxable gain is not to be computed by following the 
original costs through, but average cost per share at the 
time of the reorganization is to be used as the basis.— 
Arcadia Realty Company v. Commissioner. Arc Realty Com- 
pany v. Commissioner. Pontiac Realty Company v. Commtis- 
sioner, Decision 10,045-G [CCH]; Dockets 84995, 84996, 
85848, 85881. Memo. opinion. 


Gift Tax—Valuation of Insurance Policies.—During the 
taxable year petitioner made gifts of three insurance policies 
to her children. The policies were single premium life 
insurance policies, with definite cash surrender values pro- 


vided. There were no paid-up insurance additions to the 


policies or dividends credited to the policies at the time of 
the gifts. It is held that the surrender values of the policies 
at the time of the gifts represented their values for gift tax 
purposes. Ernest A. Cronin, 37 BTA — (May 19, 1938), 
followed.—Mary H. Haines v. Commissioner, Decision 10,048 
[CCH]; Docket 87725. 37 BTA —, No. 149. 


Gift Tax—Vested Present Interest—Trust Corpus v. 
Trust Income—$5,000 Exclusion.—(1) Petitioner created 
two separate trusts and transferred the trust property to 
trustees without reservation except to the extent that if 
the beneficiaries, to whom the trust income was payable 
during their lifetimes, should predecease him, the value of 
the property should be returned to him. It is held that the 
beneficiaries had a vested present interest in the trust prop- 
erty and that the petitioner was a donor of trust property 
and not merely of trust income, and was liable for gift tax. 


(2) Property transferred to two trusts for the benefit of 
several beneficiaries constitutes only two gifts, and donor 
is allowed an exclusion of only $10,000 therefor ($5,000 for 
each gift)—David M. Hughes v. Commissioner, Decision 
10,057-A [CCH]; Docket 88843. Memo. opinion. 


Guardian’s Income—Money Received under Surrogate’s 
Order.—Money paid (1931 and 1932) upon the order of a 
surrogate by the guardian of the property of three infants 
to the guardian of their persons for their maintenance, etc., 
is not within the income of such guardian in her individual 
capacity. “The amounts received by the guardian of the 
children were to be regarded as received by the children 
and not by the petitioner individually."—Marjorie Lipe Stacy 


Commissioner, Decision 10,018 [CCH]; Docket 78477. 37 
BT A —, No. 115. 


Head of Family—Exemption and Credit for Dependents. 
—A divorced wife had the custody of minor children who 
lived with her in the taxable year and over whom she 
alone exercised family control. She contributed almost 
one-half of the support of the children but the divorced 
husband contributed more than half of the cost of support. 
Upon the facts it is held, that the wife (the petitioner) is 
not entitled to credits for dependents, but is entitled to a 
personal exemption as “head of a family” under sections 
25 (c) and (d) of the Revenue Act of 1932. Although she 
did not furnish more than half the support as required by 
(). D. 775, 4 CB 214, the children were dependent upon her 
in a “material degree” under O. D. 474, 2 CB 159, and the 
head of family exemption is allowable.—Eleanor L. Mack v. 
Commisstoner, Decision 10,063 [CCH]; Docket 86856. 37 
BTA —, No. 162. 


Husband and Wife—Partnership Not Created—Hus- 
band’s Taxability on Business Income.—In 1933, petitioner 
and his wife executed a written instrument purporting to 
form a partnership for the conduct of an accounting busi- 
ness theretofore operated by petitioner. The wife made no 
contribution of capital to the enterprise, and rendered no 
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services in that connection. No accounting was made to 
the wife for any distributive share of the net earnings. The 
business was subsequently carried on by petitioner under 
the same name and in substantially the same manner as 
before. It is held that a bona fide partnership was not cre- 
ated by such instrument, and petitioner is subject to tax on 
all the net income derived from the business during the 
taxable years—Thomas M. McIntyre v. Commissioner, De- 


cision 10,022 [CCH]; Dockets 84755, 86853. 37 BTA —, 
No. 121. 





A Critique of Koshland v. Helvering 
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corporation and incidentally the capital interest of 
the stockholders under the guise of an income tax 
despite the element of truth there may be in con- 
sidering the individual stockholder as having -re- 
ceived a taxable gain. The query is still present. 
What is the source of this gain? Either it is income 
or capital. To reiterate, if the stockholder’s own 
capital were being distributed to him, there would 
be no distribution of income. When the distribution 
is of capital of another class of stockholders, is there 
any more a distribution of income? To say the least, 
there is such a close dependent relation between 
the common and preferred stocks of a corporation 
that it cannot be said the receipt is analogous to the 
receipt of stock of another corporation. The ab- 
surdity of the Supreme Court’s majority position is 
thrown into bold relief if by continued stock divi- 
dends first to the preferred and then to the common 
stockholders the stock of all classes would be pro- 
liferated to the point of zero. 


However justified the Supreme Court’s view may 
be, the corporation’s capital in effect is likely to be 
encroached upon in such a way as to impinge upon the 
individual stockholder’s capital interest which he 
possessed before the stock dividend. Whether such 
individual benefits should be taxed other than as in- 
come is another question, but in point of sound 
economic theory, the Supreme Court may not be 
justified in holding such benefits inevitably to consti- 
tute taxable income. The need for revenue should 
not becloud the theory of an income tax.?° The 
Koshland case emphasizes Chief Justice Marshall’s 
dictum that the power to tax is the power to destroy. 
Its effect may be to elevate the exception up to the 
level of a presumption or of a general rule. If the 
new interest of the stockholder is not separate from 
his former interest but is contingent or associated 
with his original capital, it is hard to get away from 
the Eisner v. Macomber holding although there may 
be some partial gain. For the sur-tax of the undis- 
tributed profits tax to be avoided, the Koshland case 
has not settled definitely that stock dividends are 
taxable as income so as to be inevitably counted as 
paid dividend credits.1! Against the likelihood of 
taxing the stockholder’s capital must be offset the 
impracticableness of allowing stockholders to escape 
taxation on a new and valuable property interest. 

%” Convenience and not adequate legal and economic theory is 
the justification of the Koshland opinion. See Fisher, ‘‘A Prac- 


tical Schedule for An Income Tax,’’ 15 Tax Magazine 379, 389 
(1937). 


1 Schulman, ‘‘Undistributed Profits Tax Avoidance after the 
Koshland Case,’’ 14 Tax Magazine 703 (1936). 








